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ADVERTISEMENT. 



This volume continnes the official opinions of the At- 
torneys General to the fourth day of July, 1851, Its 
size will be increased by the addition of subsequent de- 
cisions, whenever a sufficient number shall have been 
made to warrant their publication. It was compiled by 
the same gentleman who edited the preceding volumes, 
and who prepared the edition which was published in 
another and a less convenient form by the House of 
Representatives of the thirty-first Congress. A few 
typographical errors have escaped the eye of the proof 
reader, yet it is believed that the volume will be 
found substantially correct and reliable. It is, there- 
fore, respectfully submitted to the public, as an impor- 
tant addition to the series of o^cial papers already 
published. 

THE PUBLISHER. 
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OFFICE OF ATTORNEY GENERAL. 



The Attorney General of the United States ia the 
legal adviser of the President, Heads of Departments 
and the Solicitor of the Treasury, and is the connsellor 
and advocate of the Government in all suits in which 
the United States are concerned, depending in the Su- 
preme Court. He is charged with the responsibility of 
certifying the titles of lands purchased for sites of arse- 
nals, fortifications, navy yards, custom and light-houses, 
and other public buildings. He is also one of the con- 
fidential advisers of the President, being a member of 
his cabinet. 

Although the Hon. Roger B. Taney, whilst holding 
the office, styled himself, in his official opinion of 
February 1, 1832, "a subordinate officer of the exe- 
cutive department," and the language of many other 
distinguished men conforms to the intimation, it is not 
difficult to perceive that his duties in the government 
are advisory rather than executive. He is the res- 
ponsible law officer of the government. He is not re- 
quired to execute, but to advise respecting the execu- 
tion of the laws. His duties, however, as adviser of the 
executive and heads of departments are vexy responsi- 
ble, and require the highest order of professional talent 
for their proper discharge. As there is no duty which 
those officers are required to perform that does not in- 
volve some principle of civil, common, international, 
constitutional, commercial, or municipal law, there is 
scarcely any subject in the vast field of jurisprudence 
upon which he may not be required to express an opinion. 
It is requisite, therefore, that the Attorney General of 
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the United States shall he "learned in the law and 
profound." 

In all matters within the sphere of lus' duties, he has 
been regarded as the minister, not only to advise and 
guide, but also to restrain the operations of the govern- 
ment within the limits prescribed by the constitution 
and the laws. Hence the opinions that have emanated 
from him, the same having been regarded as produc- 
tions of great learning, sound judgment, and sage re- 
flection, have uniformly received the profound respect, 
and generally, the implicit observance of the ftmction- 
aries to whom they were addressed. Although the 
force of decisions of the Supreme Court has never been 
claimed for them, they are as much the decisions of an 
officer authorized to declare the law, as are the decrees 
of a judge. By heads of departments and their bureau 
officers and clerks, they are to be taken as proper expo- 
sitions of the law and their rule of action, so long as 
they remain unmodified or unreversed; and conformity 
therewith, relieves the officers advised, from the respon- 
sibility which otherwise attaches to their acts. 

In the performance of treaty stipulations with for- 
eign nations and Indian tribes, the liquidation and ad- 
justment of claims upon the Government, the auditing 
of public accounts, the awarding of patents for land^ 
and the payment of pensions, it was many years since 
deemed expedient that the decisions of the officers in 
the executive departments should be regarded as quasi 
adjudications of the subjects which they embrace, to be 
reviewed only under such circumstances as generally 
influence the courts in opening judgments or decrees. 
"The principle of ree j^tdicaia^ observed Mr. Legare, 
in an opinion delivered in 1842, " must generally, if not 
always, be acted upon by the executive departments, 
else nothing would ever be settled, and the departments 
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would have no time for any thmg but reviewing the 
decisions of the past, while their own decisions, subject 
to a like treatment from their successors, would only 
add to the uncertainty and confusion they ought to be 
intended to remedy." In another instance that highly 
accomplished statesman and lawyer observed that he 
never failed to recommend what sound policy impera- 
tively required, that decisions once solemnly made by 
any of the executive departments, should be adhered 
to until some new law or judicial decree should alter 
or overrule them. It is understood that these sugges- 
tions were heeded, and that, with very rare exceptions, 
they have governed the subsequent practice of the 
several executive departments. It will, therefore, be 
readily perceived by those who are conversant with the 
practical working of the executive system now in force, 
that the introduction of the ree jiodicata principle into 
its admimstration, gives to the opinions which guide 
the operations of the Grovernment an importance which 
they would not otherwise possess, and that whilst the 
departments have derived much advantage from the 
measure, the labors and responsibilities of the Attor- 
ney General have been greatly augmented. 

To relieve 'him as far as practicable from the neces- 
sity of delivering opinions upon questions already de- 
cided; to enable the present and succeeding executive 
officers to maintain uniformity of action in their respec- 
tive departments; and to inform the public concerning 
the principles upon which the Government is adminis- 
tered, these opinions, giving construction to the laws of 
the land, have been compiled for publication. 

THE EDITOR. 



Digitized by VjOOQIC 



Digitized by VjOOQIC 



OPINIONS 

or 
HON, ISAAC TOUCEY, OF CONNECTICUT: 

APPOINTED JUKB 21, 1848. 



FORAGE ALLOWABLE TO OFFICERS AT WEST POINT. 

The profirnora of the Military Academy, and the oommandant of the corpa of ea- 
deu at West Point, are entitled to forage, or money in lien thereof, for only one 
hoiw each in time of peace, and that is required to be owned by them reapect- 
iTely and actoally kept in aeirioe. 

Aa they are neither field oiBcen nor ofltoen of the regiment of dragoons, they &11 
within the third class qpecified in the proriso to the act of 3d March, 1845, 
which is a permanent law. 

Attorvet General's Office, 

July 17, 1848. 

Sir: I have received your letter of the 3d instant, request- 
ing my opinion on the question, arising upon the papers en- 
closed, whether the professors of the Military Academy at 
West Point, and the conmiandant of the corps of cadets, are 
entitled to draw forage, or money in lieu thereof, for three 
horses each in time of peace. 

The answer to this inquiry depends upon thq construction 
to be given to the third paragraph of the act making appro- 
priations for the support of the army, approved March 3, 
1845, which is in the following words, viz : "For commuta- 
tion of forage for officers' horses, sixty-four thousand dollars : 
Provided^ That general and field officers shall not be enti- 
tled, in time of peace, to draw forage, or money in lieu there- 
of, for more than three horses each, to be owned and actually 
kept in service. Officers of the regiment of dragoons, below 
the rank of field officers, for two horses each ; and all other 
officers, now entitled to forage, for one horse each, to be 
owned and actually kept in service." 

Before the passage of this act, the professor of natural 
and experimental philosophy was entitled to the pay and 
Vol. V— 1 
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Forage Allowable to Officers at West Point. 

emoluments of a lieutenant colonel ; and the other professors, 
and the commandant of the corps of cadets, were entitled to 
the pay and emoluments of a major — those of the command- 
ant, and of two of the professors, being made the same with 
those of the professors of mathematics. This was the law. 
Does the proviso contained in the act of 1845 introduce a 
new rule ? 

This proviso would seem to be not merely a condition an- 
nexed to the appropriations for the support of the army for 
that year, but a permanent law. It is designed to apply in 
time of peace. It provides that the horses are ** to be owned 
and actually kept in service.'* And it extends to the officers 
enumerated, and ''to all other officers now entitled to forage.'* 
The language of the enactment clearly indicates its charac- 
ter ; and its general object would lead the mind to the same 
conclusion. Under which of the three enumerated classes, 
then, must the professors and commandant in the Military 
Academy be arranged 7 Certainly they are not ** general or 
field officers," nor '' officers of the regiment of dragoons." I 
am not aware of any law which will bring them within the 
terms of either description, and they are not so according to 
the ordinary use of the language employed. They fall, there- 
fore, within the third class, expressed in the words ''all other 
officers entitled to forage;" and being within the express 
words, and within the general intent of the law, there is no 
rule of construction which will exempt them from its op- 
eration. 

This opinion is in accordance with that given by the At- 
torney General on the 31st of July, 1845, in the case of the 
paymasters and medical staff of the army, who were entitled 
to the pay and emoluments of field officers ; but, by reason of 
this proviso, were held not entitled to the forage of three 
horses. There is no substantial ground of distinction be- 
tween the two cases. 

I have the honor to be, sir, very respectfully, your obedient 
servant, 

ISAAC TOUCEY. 

To the Hon. Wm L. M arc?. 

Secretary of War. 
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TO THE SECRETARY OF WAR. 



Claim of the Owners of the Schoooer <*Emil]r Boarne." 

CLAIM OF THE OWNERS OF THE SCHOONER •' EMILY BOURNE." 

Wbere e veenl was ebartered by the United Stales for three months, and longer if 
reqoired, at nine hondre d dollars per month, to transport a cargo from Philadel- 
phia to the island of Lobos, at the cost and charges of the owners, who cots- 
nsnted that she was sea- worthy, dec; and having receiTed her freight, proceeded 
IS fiu- as the Delaware break water^ where she sunk and lost the entire eargo ; and, 
abont two months after, was raised and tendered to an agent of the government 
at Philadelphia, for the porpoue of folfilling the charter-party; and the owners 
having received payment from date of contract nntil she went down, making 
claim, under the charter-party, for freight afterwards— dicidsd, that the claim 
was not adminable. 

There having been no eargo to be forwarded aAer the wrecks and it being imprac- 
ticable to raise and repair the vessel in season to reach the place of destination 
before the expiration of the time stipalated for the service, it cannot be main- 
tained that the snbeequent tender was eqoiv&lent to performance, nor constitated 
the ground of any valid claim for freight. 

Attornjbt Genbral'b Office, 

July 24, 1848. 

Su : I have received your letter of the 5th instant, submit- 
ting a communical^pn from the Second Comptroller of the 
Treasury, respecting the claim of the owners of the schooner 
" Emily Bourne,** and requesting my official opinion on the 
questions therein stated. 

The vessel was chartered by the War Department on the 
nth day of March, 1847, for the space of three months from 
that date, or for a longer time if required by the department, 
to receive on board a cargo at the port of Philadelphia, to 
proceed direct to the island of Lobos, in the Gulf of Mexico, 
there to deliver the cargo, according to the bills of lading, to. 
the quartermaster or duly authorized agents of the War De- 
partment, and to proceed, under their orders, from port to port, 
with such cargo as might be ordered on board. The owners 
covenanted that the vessel then was, and should be kept and 
maintained during the whole of the voyage mentioned in the 
contract, tight, staunch, strong, and well and sufficiently 
manned, victualled, tackled, apparelled and ballasted, and fur- 
nished in every respect fit for merchant service, at the cost 
and charges of her owners. The charter-party contained a 
clause excepting the dangers of the seas and navigation and 
the restraints of princes and rulers. The government, on 
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Claim of the Owners of the Schooner "Emily Bonrne." 

their part, stipulated " to employ the said vessel on the voy- 
age aforesaid, and that, as a freight or hire of the said ves- 
sel during the term of this contract, they will pay, or cause 
to be paid, the full and just sum of nine hundred dollars per 
month, and in proportion for the parts of a month, to become 
due, owing, and payable, in manner and form following — 
that is to say, payable to the order of Joseph Ricketson 2d, 
monthly, as said sum shall become due at the Quartermaster 
General's office of the War Department at Washington, upon 
presenting certificates, signed by the duly authorized agents 
of the War Department, that said vessel has safely delivered 
her cargo according to the bills of lading, and faithfully per- 
formed her part of this contract." 

The vessel, having taken her cargo on board at Philadelphia, 
proceeded on her voyage as far as the Delaware breakwater, 
where, on the 27th of March, she sunk, and her cargo was 
totally lost. At the end of about two months from that time, 
the vessel had been raised, repaired, and tendered to an agent 
of the government at Philadelphia, for ^le purpose of fulfilling 
the charter-party. 

The Second Comptroller having decided that she was en- 
titled to the stipulated freight from the 11th to the 27th of 
March, when she was sunk, with total loss of her cargo, the 
question presented is, whether she earned any freight after- 
wards 7 

The mere statement of the question would seem to carry 
the answer along with it, unless it be possible for a vessel to 
earn freight without performing the service for which it was 
stipulated. In this case, the vessel was to carry a cargo from 
Philadelphia to the island of Lobos, there deliver it, and then 
proceed from port to port with such cargo as might be ordered 
by the War Department. Neither branch of this service has 
been performed. She neither carried her cargo to the island 
of Lobos, nor proceeded herself to the Gulf of Mexico, where 
she was to be under the orders of the government. There 
was no longer any cargo to be forwarded after she was 
wrecked; and the result proved, that, although it was possible, 
yet it was not practicable, to raise and repair her in season 
to reach the place where the remaining stipulations of the 
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CUim of the Owners of the Ship "General Washington." 

charter-party were to be performed, before the expiration of 
the time limited at the option of government for their perform- 
ance. 

This renders it unnecessary to consider whether the loss of 
the vessel was, in legal contemplation, a total loss; or whether 
two months' delay, in the midst of warlike operations, requir- 
ing the utmost despatch, was a reasonable delay; or whether 
the tender of the vessel, in this country, at so late a period» 
was in any sense equivalent to performance. For all the 
purposes of the contract, the loss was total when the vessel 
and cargo went to the bottom; and the vessel being at the 
risk of the owners, she could not earn freight as a compensa- 
tion for service which, by that event, she was rendered unable 
to perform*. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

ISAAC TOUCEY. 
Hon. Wm. L. Marct, 

Secretary of War, 



CLAIM OF THB OWNERS OF THB SHIP "GBNBRAL WASHING- 
TON." 

Where a Tetael was chartered by the United States for a period of not le« than 
three months, to be employed in transporting troops, animaLs, and stores to and 
from Boch places, ports, and roadsteads in the Galf of Mexico as might be re- 
qaired, at one hundred dollars per day from a certain date to her sailing for the 
island of Lobos, and three thousand dollars for the run from Brazos Santiago to 
the said ishind, where twelve days were to be allowed for unlading, and after 
that time to be paid for at the rate of one hundred dollars per day for the balance 
of the three months, at the expiration of which she was to be discharged; but, 
having arrived at Lobos, was immediately ordered to Vera Cruz, where her cargo 
was discharged ; and claim being made for the per diem allowance after she left 
Lobos— DEcmsD, that it is very clear that the owners became entitled to one 
hwidred dollars per day during the whole period of three months, except the time 
occupied in the run from Brazos Santiago to the island of Lobos. 

The terms of the contract are too explicit to admit of any interpretation that would 
permit the government to substitute for a right -or privilege, which it waived, a 
distinct service for which it had stipulated a distinct compensation. 

Attorney General's Office, 

July 24, 1848. 
Sir : I have the honor to reply to your letter of 28th January 
last, submitting ^ a question arising in relation to the legal 
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Claind of the Owners of the Ship "General Washington." 

construction of a charter party in the settlement, by the 
Quartermaster General, of a claim for hire of the ship ' Gen- 
. eral Washington.' " 

On the 28th day of December, 1846, the ship was chartered 
by the United States for a period of not less than three months, 
to be employed for the purpose of transporting troops, ani- 
mals, and all and any kind of government stores, to and from 
such place or places, ports or roadsteads, in the Guif of Mex- 
ico, as she might be required to do ; the master, on the part of 
the owners of the vessel, stipulating that she should be well 
manned and victualled, supplied and furnished, and entering 
into certain other covenants, upon which no question has 
arisen. The United States, on their part, agreed to pay to the 
master the ** following named sums, viz : one hundred dollars 
per day from the date heretofore mentioned, until said vessel 
sails for the island of Lobos ; three thousand dollars for the run 
from the port of Brazos Santiago to the above-mentioned 
island of Lobos, where twelve lay-days will be the time 
specified for the discharge of her cargo ; and after that time 
to be paid at the rate of one hundred dollars per day for the 
balance of the three months before mentioned, when the forcf- 
going charter-party will be considered as fulfilled, and the 
said vessel will be discharged ; said payments to be made 
monthly if required, on the certificate of the United States 
quartermaster or officer in charge of said vessel, that the 
terms of the agreement haive been complied with." 

The charter-party was fulfilled on the part of the owners 
in all respects. On the arrival of the vessel at the island of 
Lobos, she was immediately ordered by government to Vera 
Cruz, where the cargo was discharged. The question is, 
whether the vessel became entitled to resume her per diem 
compensation when she thus set sail from the island of Lobos. 

It is very clear, both upon the general intent and upon the 
^press words of this diarter-party, that the owners of the 
vessel were entitled to the compensation of one hundred dol- 
lars per day during the whole period of three months, except- 
ing the voyage from Brazos Santiago to the island of Lobos. 
The contract fixes the commencement and the end of the 
voyage >^itfa gtreat precision. It was to begin when the 
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vessel set sail from Brazos Santiago, and to end when she 
had arrived at Lobos : and her cargo was discharged within 
twelve days thereafter, or, at the utmost, at the expiration of 
that period. If the exigencies of the public service had re- 
quired the delivery of the cargo on the day of the ship's 
arrival, and it had been accordingly discharged, the voyage 
or run to Lobos would have terminated, and the owners 
would have been under no obligation to allow any further 
time for a purpose which had been already accomplished. 
If it had been convenient or necessary to the public service 
to delay the delivery of the cargo until the last of the twelve 
stipulated lay-days, the owners must have submitted to the 
delay, because it was the precise thing which they had con- 
tracted to do, and for which the gross sum was a compensa* 
tion* But a contingency had arisen, not anticipated, which 
was alike beneficial to both parties. It had become unneces* 
sary to unlade at Lobos, and, instead of unlading her, she is 
immediately put upon the other branch of her stipulated service, 
and ordered to sail from- Lobos tio Vera Crux, with her cargo 
already on board. Under these circumstances it is diiSicult 
to say that the voyage from Lobos to Vera Cruz is any part 
of the voyage from Brazos Santiago to that island, or that it 
was to be made without comp^^nsation^ or that it is not em* 
braced in the service for which the sum of one hundred doi«- 
lars per day was to be given. The terms of the contract are 
too explicit to admit of any interpretation that would per- 
mit the government to substitute for a right or privilege which 
it had seen fit to waive, a distinct service for which it had stip- 
ulated a distinct compensation. 

I have the honor to be, very respectfully, isiir^ your obedient 

servant, 

ISAAC TOUCEY. 
Hon. W. L. Marot, 

Secretary of War. 



PATENTS TO PRE^EMPTORS. 

A patent mty properly mvte to pre-emptor9, notwithstanding others to onlinarf 

pMTchtseift may have inned for the same land, and remain ontataading. 
Pre-en^pton for back lands in Lonisianat under the aet of 3d March, 1811, con- 
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Pttents to Pre-emptors. 



tinned by that of lltb May, 1820 — which reaenred such lands from sale for three 
years — who made the entry, gave the notice, and paid for the same, as therein 
provided, are entitled to patents, although others may have obtained patents for 
the same land, porsnant to private entry. 

As against pre-emptors who have complied with, the oooditions of the law, the ex- 
eentive department has no right to convey to others; and whenever it does ao* 
the grants are void. 

There is a clear distinction between cases where there is a defect of aathority and 
those where the authority is ample and the exerdse of it is erroneous. 

Where public officers exceed the authority conferred upon them, their acts are ab- 
solutely void. (See cases in lO Johnson's Rep., 2€; 1 Peters, 656; 3 Howard,. 
285,and 3 Howard, 650.) 

Opficb of the Attorney Gkheral, 

July 20, 1848. 
Sir : I have felt myself somewhat embaf rased by the ap- 
parently coDflicting opinions heretofore giyen in this office, in 
making a reply to the inquiry submitted on the 26th instant*- 
whether a patent can be issued to Alexander McDugall, while 
a former one for the same land, issued to Wm. B. Robertson^ 
is still outstanding. But, upon reflection, the doubts which 
at flrst existed have been removed. By the 5th section of the 
act of March 3, 1811, entitled ** An act providing for the final 
adjustment of claims to lands, and for the sale of the puUic 
lands in the Territories of Orleans and Louisiana, and to re- 
peal the act passed for the same purpose, and approved Feb- 
ruary 16, 181 1," a pre-emption right to back land was granted 
to the owner in front in certain cases, with a provision that 
** every person entitled to the benefit of this section shall, 
within three years after the date of this act, deliver to the 
register of the proper land office a notice in writing, stating 
the situation and extent of the tract of land he wishes to pur- 
chase, and shall also make the payment and payments for the 
same at the time and times which are or may be prescribed 
by law for the disposal of other public lands in said Terri- 
tory — the time of his delivering the notice aforesaid being 
consideredas the date of the purchase : and if any such per- 
son shall fail to deliver such notice within the said period of 
three years, or to make such payment or payments at the time 
above mentioned, his right of pre-emption shall cease and be- 
come void, and the land may thereafter be purchased by any 
other person, in the same manner and on the same terms as 



Digitized by VjOOQIC 



TO THE SECRETARY OF THE TREASURY. 9 

Patents to Pre-^mptors. 

are or may be provided by law for the Bale of other public 
lands in the said Territory.' ' This section was revived and 
continued in force for the term of two years, by an act ap- 
proved on the 11th of May» 1820. Within the period of two 
years — ^that is, on the 19th of March, 1822 — Alexander Mc- 
Dngall, having such pre-emption right, entered at the land 
office in New Orleans a tract of back land, including section 
eighty-six, in township seven south, of range twelve east, giv- 
ing the requisite notice, paid for the land, and received the 
usual certificate of purchase of the receiver. More than 
twenty-two years ajpterwards, on the 13th of March, 1845, 
Wm. B. Robertson entered the same section at private sale, 
made the requisite payment, received a certificate of purchase, 
and thereupon, on the 21st of April, 1845, obtained a patent — 
the fact, in the possession of the officers of the government, 
not having been adverted to by them, that the land had al- 
ready been appropriated. The question is, whether a patent, 
notwithstanding that issued to Wm. B. Robertson, can now be 
issued to Alexander McDugall, in pursuance of the first entry. 

It is an undoubted proposition, that if a patent be issued 
without authority of law, it is utterly void. Not being an 
act done in a court of record, there is no difficulty in the way 
of treating it as merely void. Indeed, it is impossible to re- 
gard it in any other light, without a contradiction in terms. 

It is equally true, that the performance of an act which is 
merely void is not an exhaustion of power legally conferred. 
In such a case, the officer is not functus officio, because he 
has not exercised the poveer; and an act which is void can- 
not have the efficient operation of extinguishing a power 
which is valid. 

By the act of 1811, above referred to, the land in question 
was reserved from general sale for the period of three years 
absolutely, that the owner of the land in front might have an 
opportunity to take it ; and a sale or grant of it, during that 
time, to any other person, would have been without any au- 
thority. If, within that time, the owner of the front lands 
performed the conditions prescribed by the act — ^that is, if he 
made the entry, gave the notice, and paid for the land, as re- 
quired — ^then the land was, not merely for the period limited^ 
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but forever thereafter, exempted from general sale, and could 
not lawfully be sold or conveyed to any other person, there 
being no authority to be found in any act of Congress that 
would justify or uphold such sale or conveyance. But if such 
conditions Were not complied with — if the notice was not de- 
livered within the period of three years, or the payment not 
made — then it is provided that " his right of pre-emption shall 
cease and become void, and the land may thereafter be pur- 
chased by any other person, in the same manner and on the 
same terms as are or may be prescribed by law for the sale 
of other public lands in the said Territory." The obligation 
of this law would not have been greater, nor other than it 
now is, if the act had proceeded to declare that, if the pre^ 
emptioner performed the couditions prescribed by it, his right 
should not cease nor become void, and the land should not 
thereafter be purchased by any other person. And, independ- 
ently of any particular expressions, the general import of the 
whole section is, not merely to reserve this land from general 
sale, and to take away all authority to sell it, except in the 
case provided for, to any one but the pre-emptioner, but to 
make it a violation of the right secured by the act, and a 
breach of the act itself, for the administrative officer to sell 
or convey it to any other person. 

The effect of this act of 1811, so far as revived by the act 
of 1820, was, therefore, twofold: 1st. It conferred a right 
upon Alexander McDugall in the case presented, and it made 
it the imperative duty of those within whose province it falls 
to execute the law to deliver to him a patent conveying a 
title in conformity with that right. 2dly. It took away all 
legal authority to permit Wm. B. Robertson to enter the land 
at private sale, to receive the price of it from him, to give 
him a certificate of purchase, or to issue a patent purporting 
to convey him a title. These acts, being unauthorized and 
void, cannot constitute any legal impediment in the way of 
performing the duty which Congress has imperatively re- 
quired. 

There is a clear distinction between this class of cases, 
where there is a defect of authority, and another class, where 
the authority is ample, the subject-matter within its limits^ 
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bat the officer is intrusted with a discretionary power to de- 
cide certain questions, and, in the exercise of that power, he 
decides, and an act is done, founded upon or in pursuance of 
that decision. Though the decision be erroneous, the precise 
power conferred has been exercised, in the precise case con- 
templated, and the officer may be functus officio. In \he 
other class of cases, where there is an excess of authority or 
jurisdiction, even courts of justice, which are usually shielded 
by judicial irresponsibility, are no longer protected, and their 
acts are void. 

In the case of Ross vs. Borland, (1 Pet^ 656,) the Supreme 
Court held a junior patent to prevail against an elder one on 
two grounds : 1st. That the junior patent, which issued upon 
a certificate of a donation claim prior in date to the other pa. 
tent, would overreach it by the local law, which was admis- 
sible. 2d. That the junior patent issued on the certificate of 
a board of commissioners west of Pearl river, whose decis- 
ions were final — in other words, the second patent issued 
upon legal authority^ the first did not ; and therefore the sec- 
ond must prevail. More recently, in the case of Brown vs. 
Clements, (3 How., 660,) it was directly adjudged by the Su- 
preme Court that the second patent prevailed over the first 
where the first was not legally issued. In the opinion of the 
court it was the duty of the surveyor general to lay out a 
fractional section in such msLnner that an entire quarter sec- 
tion might be had if the section Would admit of it. He had 
made a survey dividing the fractional section by a discretion- 
ary or arbitrary line, so as to prevent a regular quarter-sec- 
tion from being taken up. The first patent issued for the part 
on one side of the arbitrary line, and was therefore held not 
to prevail against the second patent issued for the regular 
quarter-section, both patents covering the land in controversy. 
In the dissenting opinion it is said : ** You can only go behind 
and give it earlier date from a precise legal entry for the 
same land made by the grantee, to overreach an older patent, 
as this court held in Ross vs. Borland." There was a difier- 
ence of opinion as to the existence of any illegality, not as 
to its effect, if it in fact existed. In the case of Stoddard vs. 
Chambers, (2 How.^ 265,) it was held, ^ where the holder of a 
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New Madrid certificate located it on lands which were re- 
served from sale at the time of issuing the patent, that the 
patent was void." The marginal note of the reporter is in 
these words : " If two patents be issued by the United States 
for the same land, and the first in date is obtained fraud- 
ulently, or against law, it does not carry the legal title. A 
patent is a mere ministerial act ; and if it be issued for lands 
reserved from sale by law, it is void." 

Mr. Justice McLean, in delivering the opinion of the court, 
makes use of the following language: ^Upon these facts the 
important question arises, whether the defendant's title (a 
patent) is not void? That this is a question as well exam- 
inable at law as in chancery, will not be controverted. That 
the elder title must prevail in the action of ejectment, is un- 
doubted. But the inquiry here is, whether the defendant has any 
title as against the plaintifi*." * • * "No title can be held 
valid which has been acquired against law; and such is the 
character of the defendant's title, so far as it trenches on the 
plaintiff's. It has been argueil that the first patent appro- 
. priates the land and extinguishes all prior claims of inferior 
dignity. But this view is not sustainable. The issuing of a 
patent is a ministerial act, which must be performed accord- 
ing to law." • * * "It cannot be contradicted or explained 
by parol ; but if it has been fraudulently obtained, or issued 
against law, it is void. It would be a most dangerous thing 
to hold that a patent should carry the legal title, though ob- 
tained fraudulently, or against law." 

It is evidently, therefore, the view of the Supreme Court 
that a patent issued without authority of law, or against law, 
is not voidable merely, but void; and being, therefore, a nul- 
lity, and as though it did not exist, it leaves the duty unim- 
paired to convey the title to the rightful owner. 

Of the earlier opinions of the Attorneys Grcneral, those of 
Mr. Wirt and Mr. Butler recognise the total invalidity of the 
elder patent issued by mistake to one not entitled to receive 
it, and the continued power and obligation to issue a second 
to the person who had a just claim to it. Of the latter opin- 
ions, those of Mr. Legar^ and Mr. Clifford refer with appro- 
bation to the case of Jackson vs. Lawson, (10 John. Bep.^ 26,) 
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in which the Chief Justice, in delivering the opinion of the 
court, says: '^ Unless letters patent are absolutely void on the 
face of them, or the issuing of them was without authority, 
or was prohibited by statute, they can only be avoided in -a 
regular course of pleading, in' which the fraud, irregularity, 
or mistake is directly put in issue ;" thus clearly admitting 
that if a patent issued without authority of law, or against 
law, it was in itself absolutely void. 

For these reasons it is my opinion that the elder patent is- 
sued to William B. Robertson, nearly twenty-three years after 
the land embraced in it had been purchased and paid for by 
Alexander McDugall, was issued without authority of law, 
and was therefore void ; and that a patent should now issue 
to McDugall. 

I come to this conclusion with greater satisfaction because 
it is in conformity with strict right and justice that the error 
should be corrected where it arose, without sending the party 
suffering by it to seek his redress though an expensive and 
vexatious litigation. ^ 

I have the honor to be, sir, very respectfully, your obedient 
servant, 

ISAAC TOUCEY. 

Hon. R. J. Walker, 

Secretary of the Treasury. 



PAYMENT OF AWARDS OF THE CHEROKEE COMMISSIONERS. 

Where an tgeot and attornej for claimants, nnder the treaty of 1835-'36 with the 
Cherokees, undertook to prosecute certain claims before the comminioners for 
the consideration often per cent, npon every claim awarded, and omitted to claim 
his percentage upon the iirat award, consenting to its payment to the party, bnt 
claimed the same upon the payment of a snhseqaent award, as well as the ten 
per cent, on said last award — decidid, that the officers of the treasnry ought not 
to dedatt from the last award any per-centage which may hare accrued to the 
agent and attorney upon other claims. 

The ten per cent, to be paid the agent and attorney out of any sum or sums awarded, 
most be construed to mean ten per cent., not upon the aggregate, and to be paid 
out of one award, but upon each claim, as the same should be allowed. 

Attornbt General's Office, 

August 5, 1848. 
Sir : The question propounded in your reference of the 29th 
altimo, whether John F. Gillespy, esq., the agent, attorney* 
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and counsellor of Elgah Hicks, can receive the whole amount 
of his commissions out of the last sum awarded, the former 
having been paid over with his consent, depends entirely upon 
the following contract : 

** I agree that upon all claims which shall, for me and on 
my behalf, be prosecuted before the board of commissioners^ 
under the Cherokee treaty of 1835-'36, or any other tribunal, 
by John F. Gillespy, as my agent, attorney, and counsellor, 
he shall be allowed and paid for his services ten per cent, 
out of any sum or sums that may be awarded me for every 
such claim." 

Taking it for granted that the contract is to be carried into 
effect by the officers of the treasury, what is its construction 7 
Is it the trae construction of it, that Mr. Gillespy is to be paid 
ten per cent, out of every claim allowed ; or that he is to be 
paid ten per cent, of the whole amount of all the sums allowed, 
payable out of any one claim allowed ? 

I think the contract is not susceptible of the latter con- 
struction; because that would entitle Mr. Gillespy to take 
the gross amount of bis commissions on all the claims allowed 
out of the first sum paid, if sufficient to pay him, which is 
contrary to the intent of the parties, and would be against the 
words of the contract. The ten per cent, to be paid him out 
of any sum or sums awarded for every such claim, is ten per 
cent, of that claim, not of the aggregate, for it would then (if 
that be the true construction) be payable as many times over 
as there were distinct claims. 

Besides, it is manifest that ten per cent, of each claim pros- 
ecuted by him became due to Mr. Gillespy when such claim 
was awarded ; and if with his consent the whole sum was 
paid over on the 27th of November, 1844, to Hicks and his 
counsel, Mr. Stambaugh, mentioned in the award, in pursu- 
ance of the certificates issued by the commissioners in their 
favor, it is impossible to say that Mr. Gillespy did not waive 
any right to receive his presumed share as against the gov- 
ernment ; and having once waived it, he could not revive or 
resume it afterwards, when the award of May 4, 1847, was 
made. Upon such a payment, a new contract arose between 
the parties, of which the government can be supposed to have 
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no knowledge, and whieh may or may not have been fulfilled. 
I think, therefore, that, in the absence of the principal, and 
without his renewed consent, the treasury would not be au- 
thorized to pay Mr. Gillespy any share of the award of 1844, 
and reimburse itself out of the award of 1847 ; and that the 
decision of the Second Auditor, approved by the Second 
Comptroller, ought not. to be disturbed. 

I have the honor to be, &c., 

ISAAC TOUCEY. 

Hon. R. J. Walkbr, 

Secretary of the Treasury. 



THE PURCHASE OF LANDS ON WALLABOUT BAY. 

The written proposal of the Secretary of the Navy, in reply to a letter of the owner 
of certain lota aitaate on Wallaboat bay, containing an ofier of aale, and a state- 
ment that, if the offer ahoold be entertained, the qaeation of final pnrchaae might 
be left open until the adjournment of Congreaa, to the efiect that he woaid recom- 
mend to CoDgreaB to appropriate a certain sum for the purchaae of said lands for 
the government, with the undeiatandiag that the owner should make a perfect 
title, Sec,, and accepted by such owner, did not bind the government so far as to 
aabject it to the payment of assessments apon the land ■ubseqnently levied by the 
corporatioa of the city of Brooklyn. 

The Se<»etary had no right to contract for tlie land withoat aothohty from Con- 
gress, and 90 w has no right to agree to pay for the same any sam beyond the 
amouit appropriated. 

It is incambent on the owner to remove the incumbrance from the premises. 

Attoenbv Gsneral's Office, 

August 7, 1848. 

SiE : I have received yonr letter of this date, submitting 
the *^ correspondence with Frederick Griffing, on the .subject 
of the purchase of the lands on Wallabout bay," and asking 
my opinion ^ whether, as the appropriation has been made by 
Congress for the purchase money agreed on, the vendor is 
bound to pay the assessments laid on the property since the 
11th day of December, in order to make a perfect title, or 
whether the incumbrance created by the assessments attaches 
to the property and must be paid by the government.'' 

The first letter in the correspondence, having any material 
bearing upon the inquiry, is that of Mr. Grifiing, under the 
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date of November 16, 1847, addressed to the Secretary of the 
Navy, in which Mr. GrifBng says: "The property is well 
worth 9100 per running foot on Flashing avenue, and at that 
price I make them an offer of the property; and, if my propo- 
sition for a sale be entertained, the question of final purchase 
may be left open until the adjournment of Congress. In the 
mean time an appropriation can be made of any sum not ex- 
ceeding one hundred dollars perfect; but if the government 
should not wish to purchuse, it is desirable speedily to know 
it, in order that I may go on with my plans for improving 
it." To this proposal the Secretary of the Navy replied on 
the 11th of December, 1847, in these words: "Referring to 
your letter of the 16th of November last, and by the recom- 
mendation of the Chief of the Bureau of Yards and Docks, I 
am willing to- recommen4 to Congress an appropriation of 
two hundred and eighty-five thousand dollars for the purchase 
of the land described in that letter and plan, situated in 
Brooklyn, New York^ bounded north by the Wallabout chan- 
nel, south by Flushing avenue, east by the grounds of the 
United States naval hospital, and west by the United States 
navy-yard ; understanding that for this sum you will make a 
perfect title, satisfactory to the United States district attor- 
ney, New York, to the whole of the premises thus described, 
including the rights of the riparian owners to the flats on the 
bay, and that no right is to be reserved to you except that of 
taking off the buildings which are now on the property, and 
constructing a sewer under ground through the western lot 
of said land from Flushing avenue to the channel. Upon 
these terms, if you assent to them, I will complete the pur- 
chase as soon as the necessary appropriation shall be made 
by Congress. And that no time may be lost in bringing the 
subject to the attention of the proper committees, I will thank 
you to inform me, without delay, whether you will accede to 
this proposal. Shou!d you do so, and Congress should neglect 
or fail to make the appropriation for the purpose at its pres- 
ent session, it is not expected that you will be fhrther bound 
by your agreement" To this letter of the Secretary Mr. 
Griffing, on the same day, replied : "* In answer to yours of the 
same date, I have to say that I accept the price and terms 
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named therein." Afterwards, on the 9th of August, 1848, 
Congress, upon the recommendation of the Secretary, appro- 
priated the sum of 9285,000 to make the purchase ; but pre- 
viously, without the knowledge of the Navy Department, or 
t>f Congress, the city of Brooklyn had laid assessments upon the 
property to the amount of $28,128 46, of which $17,026 71 
was confirmed on the 15th of May, 1848, and the remainder* 
^11,101 75, on the 10th of July last, and the assessments be- 
t^tme liens on the lands from the date of confirmation. Tak- 
ing it for granted that the assessments were legally made, 
the question arises whether the department is authorized, 
under this appropriation, to complete the purchase, unless 
these incumbrances shall be removed or provided for by the 
vendor. 

By the act of May 1st, 1820, entitled ^An act in addition 
to the several acts for the establishment and regulation of the 
Treasury, War, and Navy Departments,** it was provided 
that no contract should thereafter be made by the Secretary 
of State or of the Treasury, or of the Department of War or 
of the Navy, except under a law authorizing the same, or un- 
der an appropriation adequate to its fulfilment; and except- 
ing also contracts for the subsistence and clothing of the . 
army and navy, and contracts by the Quartermaster's depart- 
ment ; wluch may be made by the Secretaries of those depart- 
ments. And it was further enacted by the 7th section, ** that 
no land shall be purchased on account of the United States 
except under a law authorizing such purchase." 

These enactments being in force, there was no power in 
the head of the Navy Department to make a contract for the 
purchase of this land, and the United States could not in any 
sense, either at law or in equity, become the owners of it by 
virtue of any contract before the appropriation was made. 
This furnishes a complete answer to the question, whether 
the vendor is bound now to remove these incufnbrances in or- 
der to make a perfect title, as any doubt upon this point 
must be founded upon the assumption that the government 
had become the equitable owner. 

But a careful inspection of the correspondence will show 
that the Secretary of the Navy did not undertake to bind the 
Vol. V — 2 
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government by a contract of purchase. He gave assurances 
of what bis course would be, if the property could be obtained 
upon certain terms. He was ^ willing to recommend to Con- 
gress an appropriation of 9285,000 for the purchase of the 
land," understanding that for this sum ^ the vendor will make 
a perfect title;" and he adds, '' I will complete the purchase 
as soon as the necessary appropriation shall be made by Con- 
gress." To this the vendor assented, having already said, in 
his letter of November 1 6th, which is expressly referred to, 
that '' the question of final purchase " might *' be left open 
until the adjournment of Congress." It is obvious, therefore, 
that the vendor, aware that there was no authority in the de- 
partment to contract, looked to Congress to make the appro- 
priation necessary to purchase a perfect title, and to the 
Secretary to recommend it, and, if made, to complete the 
purchase. There having been no communication made to 
Congress, nor to the Secretary, previous to the appropriation, 
that the further sum of 928,128 46 would be needed beyond 
the sum appropriated in order to acquire a perfect title, and 
Congress having proceeded upon the faith of the correspond- 
ence which was communicated to them, the Secretary would 
have no authority to pay or allow that further sum, or to per- 
mit it to remain upon the property as due from the United 
States, but must regard the whole sum appropriated as the 
full consideration for the entire unincumbered title. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

ISAAC TOUCEY. 

Hon. J. Y. Mason, 

Secretary of the Navy. 



PATENTS FOR INVENTIONS. 

Patents for inTendons to applicants, who are otberwise entitled to them, ought not 
to be withheld by reason of the same thing having been at a prior date discovered 
and need in a foreign country ; but which had neither been patented nor des- 
cribed in any printed publication. 

It waa the obyions purpose of the proviso to the 15th section of the act of 4th o( 
Jaly, 1836, to introdnce an important modification in reelect to patents, that an 
Ameiiean inventor might tiiereafter be protected against the injnstioe of being 
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thrown oat of the frahi of his ingenaltj by the eiitCenoe of a aeeret invention 
or dieeoTeiy abroad. 

Attorney General's Office, 

August 30, 1848. 

Sir : 1 have the honor to reply to your letter submitting an 
inquiry propounded by the Commissioner of Patents, whether 
a foreign patentee can go behind the date of his foreign pat- 
ent and prove the actual date of his invention, in order to de- 
feat the right of an American inventor, there having been no 
previous description of the invention in any printed publica- 
tion ; or, in other words, whether the fact of an invention or 
discovery abroad, which had not been patented nor described 
in any printed publication, will defeat a patent to an original 
inventor, who has invented or discovered the same thing in 
this country. 

The answer to be given to this inquiry depends upon the 
act of Congress of July 4, 1836, when the patent laws of the 
United States underwent a revision, and several important 
provisions were for the first time introduced. 

By the 6th section it is enacted '^that any person or persons 
having discovered or invented any new and useful art, ma- 
chine, manufacture, or composition of matter, or any new and 
useful improvement on any art, machine, manufacture, or 
composition of matter, not known or used by others before his 
or their discovery or invention thereof, and not, at the time of 
his application for a patent, in public use or on sale, with his 
consent or allowance as the inventor or discoverer, and shall 
desire to obtain an exclusive property therein, may make ap- 
plication in writing to the Commissioner of Patents, express- 
ing such desire, and the Commissioner, on due proceedings 
had, may grant a patent therefor." 

The same section provides that ^ the applicant shall also 
make oath or affirmation that he does verily believe that he 
is the original and first inventor or discoverer of the art, ma* 
chine, composition, or improvement, for which he solicits a pat- 
ent, and that he does not know or believe that the same was 
ever before known or used, and also of what country he is a 
citizen." 
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Thus far the law is left substantially as it stood before, and, 
if not accompanied by any new provisions, would be con- 
trolled by previous adjudications, founded in a considerable 
degree upon enactments now become obsolete. But the 7th 
section introduces a new rule, which seems to be decisive of 
the question under consideration. It declares ''that, on the 
filing of any such application, description, and specification, 
and the payment of the duty hereinafter provided, the Com- 
missioner shall make, or cause to be made, an examination of 
the alleged new invention or discovery ; and if, on any such 
examination, it shall not appear to the Commissioner that the 
same had been invented or discovered by any other person in 
this country, prior to the alleged invention or discovery there- 
of by the applicant, or that it had been patented or described 
in any printed publication in this or any foreign country, or 
had been in public use or on sale, with the applicant's consent 
or allowance, prior to the application, if the Commissioner 
shall deem it to be sufiiciently useful and important, it shall 
be his duty to issue a patent therefor." The rule here pre- 
scribed to the Commissioner is afterwards re-affirmed, and 
carried out, in the form of a proviso in the 15th section, pre- 
scribing a rule of ac^'udication, namely : " That whenever it 
shall satisfactorily appear that the patentee, at the time of 
making his application, believed himself to be the first inven- 
tor or discoverer of the thing patented, the same shall not be 
held to be void on account of the invention or discovery, or 
any part thereof, having been before known or used in any 
foreign country, it not appearing that the same, or any sub- 
stantial part thereof, had been before patented or described 
in any printed publication." While, therefore, the 6th sec- 
tion declares that a patent shall issue to the inventor, (all 
other conditions being complied with,) if the thing proposed 
to be secured had not " been invented or discovered by any 
other person in this country," the proviso of the 15th section 
enacts that the patent shall not be held void (all other con- 
ditions being complied with) " on account of the invention or 
discovery, or any part thereof, having been before known or 
used in any foreign country." 

These provisions introduce an important modification of 
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the law of patents, designed to protect the American inventor 
against the injustice of being thrown out of the fruits of his 
ingenuity by the existence of a secret invention or discovery 
abroad — that is to say, one not patented, and not described 
in any printed publication. It is well known that such secrets of 
trade exist in great numbers, and are designedly withheld from 
the public ; and when, therefore, the American inventor has 
been so fortunate as to invent or discover the same thing, 
he is as great a public benefactor as if the secret did not exist 
in any foreign country. And it was the intention of Con- 
gress to secure to him his rightful property in the result, and 
not permit it to be defeated by the foreign inventor coming 
forward afterwards, either for a patent, or without a patent. 
There is no more reasonable or just foundation, or title of 
property, than that which has been so imperfectly secured by 
law in the products of mind ; and it is to be regarded as the 
presumed intention of the legislature effectually to secure it 
in every case where the reason of the law will apply, and 
the language used will admit of a favorable interpretation. 
In the present case the intention is clear, and the language 
explicit and unequivocal, leaving no room for construction. 
The proviso, without the aid of the 6th section, furnishes a 
clear rule of adjudication, by which the rights of parties are as- 
certained ; and it is impossible that an executive ofHcer should 
regard that as an objection to the grant of a patent which 
the courts of law are bound to overrule as unavailable. The 
objection, therefore, which is now presented — that an original 
bona fide inventor in this country, who verily believed him- 
self the original and first inventor, or discover, at the time of 
his application, and did not know or believe that his inven- 
tion or discovery was ever before known or used ; and when, 
in fact, it had not been before invented or discovered by any 
other person in this country ; and had not itself, or any sub- 
stantial part of it, been before patented or described in any 
printed publication in any country ; — that the American in- ' 
▼entor, in such a case, is not entitled to a patent for his dis- 
covery, because it had been before known or used in a foreign 
country, is directly opposed to the intent, the policy, and ex- 
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press words of the act of Cpngress, and is without any legal 
foundation. 

In such a case the American inventor is, in contemplation 
of law, under the provisions of the act of Congress, the 
original and first inventor. The fact that an invention not 
patented, and not described in any printed publication, has 
been before known or used in any foreign country, is render- 
ed immaterial, except so far as it may have come to the knowl- 
edge of the applicant, and may thus conflict with the oath 
or affirmation which he is required to take, or with his claims 
as an original inventor. If he is an original inventor, and i» 
in a condition to take the oath or affirmation prescribed, then 
the act removes the supposed objection out of the way, re- 
quires the Commissioner to issue the patent, the courts to 
declare it valid, and establishes the American right, to the 
exclusion of the foreign discovery, which has not, in either 
mode indicated by the act of Congress, been communicated 
to the public. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

ISAAC TOUCEY. 

Hon. James Buchanan, 

Secretary of State. 



VALIDITY OF CERTAIN BREVET COMMISSIONS. 

The brevet commiariona iBBoed by the Preaident, on the 2dth of June, 1848, to cer- 
tain persona who had diatinguiahed themaelvea in the late war with Mexico, on 
the recommendation of the commanding officer of their regiment, are valid,, 
though auch peraona were not non-conuniadoned officera at that date. 

The act of 3d March, 1647, invested the President with authoritj to iaaoe aach 
bieveta aa a reward for the diatinguiahed senricea of that daaa of oflicers, rendered 
in that capacity, upon certain evidence that they had thus served, whether they 
ahould retain the same rank when the reward should be beatowed, or should be 
tranaferred elaewhere to act in an humbler capacity. 

Attornist General's Office, 

September 4, 1848. 
Sir : I thiiak Ihat the commissions which have been issued 
by the President of the United States to William B. Lane» 
Charles N. Underwood, Henry L. Brown, and John L. Tubbs> 



Digitized by VjOOQIC 



TO THE SECRETARY OF WAR. 23 

Validity of Certain BreTot Oommistionfl. i 

under the act of March 3, 1847, are valid. By the 17tb sec- 
tion of that act it is provided ^ that, when any non-commis- 
sioned officer shall distinguish himself, or may have distin- 
guished himself in service, the President of the United States 
be, and he is hereby, authorized, on the recomendation of the 
eommanding officer of the regiment to which said non-com- 
missioned officer belongs, to attach him by brevet to the low- 
est grade of rank, with the usual pay and emoluments of such 
grade, to any corps of the army: Promded^ That there shall not 
be more than one so attached to any company at the same 
time,'' &c. 

The primary object of Congress in this enactment was to 
confer a reward upon distinguished service in the person of a 
subaltern officer, and to promote the public service by holding 
out encouragement to acts of signal bravery and good conduct. 
The power is, therefore, conferred upon the President, the re- 
ward precisely defined, and the person and the occasion dis- 
tinctly marked out. It is necessary that the distinguished 
service be performed by a non-commissioned officer, while 
acting in that capacity ; that the conmianding officer of his 
regiment reconunend him as well entitled to the reward ; and 
then the President is authorized to bestow it, within the re- 
striction of the recited proviso. These conditions existed in 
the case of these non-commissioned officers. And the Presi- 
dent, on the 28th of June last, conferred on them the reward 
for their distinguished services in Mexico, by commissioning 
them as brevet second lieutenants, and attaching them as 
such to different corps in the army. The question submitted 
by the Secretary of War is, whether their commissions are 
void for want of authority in the President-^it having been 
since ascertained that, at the time of their appointment, on 
the 28th of June last, they were not then in fact non-commis- 
sioned officers. I think, very clearly, it was not necessary 
that they should continue to be non-commissioned officers at 
the time when the reward of their services was conferred, to 
^ititle them to receive it, or the President to grant it. Nei* 
ther justice to these brave men, nor the policy of the law, 
would admit of this construction. Both would be defeated 
by it. The seat of war was remote from the seat of govern- 
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ment. Much time must necessarily elapse before the Presi- 
dent could act. The term of service might expire, the officer 
might be promoted, or he might be transferred elsewhere,, 
and act in an humbler capacity ; and it would be strange, in- 
deed, to suppose that in all these cases it was the intention of 
Congress that the meritorious officer should lose the reward 
which had been held out ta him as an incentive, and which 
he had fairly won» I think no such intention existed — cer- 
tainly the words do not import it. 

But it appears that two of these offiicers had been dis- 
charged, on certificates of pension, before their appointment 
as brevet second lieutenants. Still they hold the commission 
of the President, issued under the authority of this law, as a 
reward for the distinguished services which they had performed 
in the field. And the President has the power, with the ad- 
vice and consent of the Senate, to appoint a private citizen,, 
in case of a vacancy, to fill the place of second lieutenant. 
Much more would he be deemed to have the power to appoint 
a private citizen to the place of brevet second lieutenant, where- 
that private citizen had justly entitled himself to it as a reward 
for his distinguished good conduct as an officer on the field of 
battle, by complying with the conditions of the act of Con- 
gress which gave assurance that it should be granted. It 
cannot be said that the commissions which have issued to 
these two officers are void, as having been granted without 
authority of law. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

ISAAC TOUCEY. 

Hon. Jomr Y. Mason, 

Acting Secretary of War. 



PENSIONS OF WIDOWS, &c., OF OFFICERS AND MARINES. 

The first section of the act of 11th Angost, 1848» renewing certain naval pensions^ 
embraces all each widows and children as were ceceiTing pensions under any of 
the laws of Congress passed prior to the 1st of Angnst, 1841. 

The other class comprises all those widows and children who receiTcd pensions at. 
any time within five yean prior to the passage ^f the act. 
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The word "special" oocarxing in said act is construed to mean <* particnlar," and 
not " priyate/' as it is nsed in that sense. 

As. GongresB neglected to provide, in Urtns, for widows of second lientensnts of 
marines in the second section of said act, it may be inferred that it intended to 
refer, in the proTision, to Uentenants withoat any other designation. 

Attorney General's Office, 

September 6, 1848. 
Sir : I think the first section of the act renewing certain 
naval pensions, &c., passed August 11, 1848, is not to be re- 
garded as embracing only those widows and children to whom 
pensions had been granted, in single instances, by private 
acts. Such a restricted construction is obviously opposed to 
the intention of Congress. The description of the first class is 
in these words, viz: "all those widows and such child or 
children as are now receiving a pension under any of the 
laws of Congress passed prior to the 1st of August, 1841.'* 
The words are, "any of the laws," not "pritxite laws^ as it 
would have been, if such only were intended. The exception 
which follows shows the same intention, because the excepted 
law passed on the 3d of March, 1837, was one of the broadest 
and most general pension laws which had been enacted ; and 
there was no room for the exception* unless it was included 
in the general description of the persons entitled to the re- 
newal. This is quite decisive of what was in the mind of the 
legislature. The description of the other class entitled to the 
renewal is equally general — " those widows and children who 
have received pensions at any time within five years prior to 
the passage of this act." All these persons are, by the express 
words, within the purview of the act, and are declared to be 
entitled to a renewal. But then comes the supposed restric- 
tion, which by a violent construction would throw out the 
greater part — almost all who had before been included by a 
precise and definite description: they "may and shall con- 
tinue to receive the same amount as they have received un- 
der any special act from the time such special act expired." 
The word " special " here does not mean " private," but par- 
ticular. I think the word is used in that sense. It comports 
with the general tenor and language of the whole section. 
The other sense of which the wcard in another connexion 
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would be susceptible, would, if applied to it here, overturn 
and control all the other language used in the direct descrip- 
tion of the persons intended, explicit and unequivocal as it is, 
contrary to the apparant intention of Congress. 

As to the question under the 2d section, there might be 
more room for doubt. In enacting that "the pension of a 
first assistant engineer^ shall be " the same as that of a lieu- 
tenant of marines, and the pension of the widow of a first 
assistant engineer the same as that of the widow of a lieu- 
tenant of marines," Congress seems to have lost sight of the 
fact that there was a second lieutenant of marines, and might 
therefore be supposed to have referred to the first lieutenant 
only. But, in common parlance, "the lieutenant," without 
further designation, whether of marines or of infantry, would 
universally be understood to mean the senior lieutenant and 
not the second lieutenant ; and this familiar and reasonable 
rule — the meaning of language in common use, which is al- 
ways the most sure guide to the true legislative intent — may 
be applied in this instance, where the law seems to have 
been enacted without a minute or particular attention to the 
previously existing law. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

ISAAC TOUCEY. 

Hon. John Y. Mason, 

Secretary of the Navy. 



SISTERS OF THE HALF-BLOOD ENTITLED TO BOUNTY LANDS. 
Sairiving gtoten of the half-blood of deceased soldiera, who, at their demise, were 

entitled to bounty lands from the government, are equally entitled with the 

brothers and aistera of the whole-blood to receive mch bounty, or the money in 

itf stead. 
The act makes no distinction between relatives of the whole-blood and those of 

the half-blood. 

Attorney General's Office, 

September 7, 1848. 
Sir : The explanatory act of May 27, 1848, enacts " that 
the term * relatives,' as used in the 9th section of the act en- 
titled 'An act to raise, for a limited time, an additional mili- 
tary force, and for other purposes,' approved 11th February, 
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1847, shall be coiisidered as extending to the brothers and sis- 
ters of those persons whose services, under that act, may 
have entitled them to the land therein provided. The order 
or priority of right, however, shall remain as declared in that 
act ; and those failing, the right shall accrue, fourthly, to the 
brother or sister, or in equal proportions to the brothers and 
sisters of the deceased, as the case may be.'' Thomas J. 
Luxen, entitled to bounty land, died, leaving a brother of the 
wbole-blood and a sister of the half-blood, they being chil- 
dren of the same mother. The question is, whether the chil- 
dren of the same mother, but not of the same father, are 
brothers and sisters within the meaning of this act of Con- 
gress ? There is no question here of the descent of ances- 
tral estate. The land, or the money in its stead, is not given 
to' the " heir," which might have created greater doubt ; but 
it is given to the brothers and sisters; and if the half sister 
was the sister of the deceased, she is within the description 
of the persons entitled to take. It cannot be said that she is 
not a sister ; and as the act miakes no distinction between the 
whole-blood and the half-blood, she cannot be excluded upon 
any ground contained in the law itself, and from the nature 
of the case, the policy of no €)ne or more States can apply 
here ; and there is no general principle of law or policy that 
can be permitted to vary or control the ^construction of this 
section of the act, but the plain import of the words must 
prevail. I think, therefore, that the sister of the half-blood is 
entitled to a share. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

ISAAC TOUCEY. 

Hon. John Y. Mason, 

Acting Secretary of War. 



INTEREST ON DRAFT FOR OUTFIT OF A MINISTER. 

The executive department is not anthorized to allow interest upon a draft drawn 
by the American charg^ d'affaires to Fern upon the treasury, for bis outfit, before 
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the same had been appropriated by Congress, beeaose of the delay occnrring in 
respect to its payment. 

Attorket General's Office, 

September 8, 1848. 

Sir : It is undoubtedly true that when the United States, 
by their authorized agent, become a party to negotiable pa- 
per, they incur all the responsibility of individuals who arc 
parties to such instruments. The diflBculty in the case of the 
Hon. Mr. Bryan, late charg6 d'affaires to Peru, is, that he was 
not authorized to draw a bill of exchange upon the treasury 
for his outfit, which had not been appropriated by Congress, 
nor was any ofEcer or agent of the government authorized 
by law to accept such bill, which it is not understood that 
any one attempted to do. It is not doubted that Mr. Bryan 
had a just claim for his outfit in this country before he set 
out on his mission ; but Congress, for the reasons which gov- 
erned its action, having omitted to make an appropriation for 
this object until near the end of the second session after tbe 
appointment, then merely appropriated the simple amount of 
the outfit, without any damages or interest for the delay.' 
The claim, therefore, of Mr. Bryan resolves itself into an ap- 
peal to the executive department to allow damages, by way 
of interest, for the supposed injurious delay of the legislative 
department, which I think cannot be done. I therefore con- 
cur in the opinion which seems to have heretofore governed 
the action of the Secretary of State, that there is no remedy 
but by a resort to Congress. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

ISAAC TOUCEY. 

Hon. James Buchanan, 

Secretary of State. 



CLAIM OF A. G. & A. K. BENSON FOR DAMAGES. 

The claim for damages for an alleged breach of a contract entered into with a for- 
mer Secretary of the Navy by A. G. 6c A. K. Benson for the transportation to 
the Pacific ocean of all the naval stores which the government should have occa- 
sion to send there during a certain period, by reason of the withholding of the 
transportation of certain freight from them, or the sending it by the public ves- 
flels, cannot be allowed by tho executive department. 



Digitized by VjOOQIC 



TO THE SECRETARY OF TBE NAVY. 29 

Claim of A. 6. dt A. K. Benton for Damages. 

There is no law which anthorizes the head of any department to sapenrise the act* 
of his predecessors, and to award damages for their assumed miscondnct, to be 
paid oat of the public treasury. 

This claim, haTing been once considered at the proper department, and rejected 
after a reference to the President, is re# judicata. 

Attorney General's Office, 

September 8, 1848. 

Sir: I have given all due consideration to the claim of 
Messrs. A. G. & A. K. Benson. It is met at the threshold by 
two objections, which cannot well be answered. 

In the first place, it is a claim presented to the present Sec- 
retary of the Navy for. damages arising from a supposed 
breach of contract by one of his predecessors in the same 
office. If it should be taken for grantexl that a verbal con- 
tract was entered into by Mr. Badger for the transportation 
to the Pacific of all the naval stores which the government 
should have occasion to send there, until the expiration of the 
time limited for its termination in the notice given by Mr. 
Bancroft, and that the Secretary of the Navy in fact violated 
that contract, by sending stores in the mean time by a public 
vessel, or by withholding the transportation from the Messrs. 
Benson, yet there is no law which authorizes the head of any 
department to supervise the acts of his predecessors, award 
damages to an individual for their assmned misconduct, er- 
rors, or omissions, and to authorize such damages to be paid 
out of the public treasury. It might well be asked, Which of 
the two high functionaries, exercising the same authority, 
would, in contemplation of law, bo deemed to be in the right — 
the one who, at a proper time, and on a proper occasion, ex- 
ercised his legitimate authority, according to his best judg- 
ment, or the one who undertook to go back into a past stage 
of administration and to revise and reverse the acts of his 
predecessor, whose power was equal or identical with his 
own? And if this difficulty could be well got over, then it 
might be asked, When and how has the money in the treasu- 
ry been appropriated by law to liquidate the damages that 
might be awarded ? 

In the second place, this precise claim, for damages was 
presented to a former Secretary of the Navy, as appears by 
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the letter of Mr. Bancroft of December 2, 1845, and was de- 
cided by him, after a reference to the President. He says, in 
a letter communicating his decision : " I have come to the con- 
clusion that they (the Messrs. Benson) do not present a case 
where the department would be justified in acceding to their 
request for compensation." The principle of res judicata 
would seem necessarily to apply to a claim thus deliberately 
considered and rejected. If not, and this decision, without 
any new grounds, might be reversed, then the reversal might 
be reversed, and so on in endless succession, according to the 
whim or caprice of successive incumbents. 

It is suggested that, if the contract be shown to have 
existed, and to have been violated on the part of the govern- 
ment, it may be performed now, and the claimants are un- 
derstood to offer to accept a performance now in full satis- 
faction of their demands. But the contract, if it formerly 
existed, has been terminated, and there ts no contract that 
can be performed now. It could be revived by a new con- 
tract only ; and a new contract, made by the Secretary of the 
Navy, except under the condition of advertisement and con- 
sequent competition, would be contrary to the act of Congress 
of March 3, 1843. 

Without, therefore, considering the question whether the 
stipulation for the transportation of emigrants to Oregon so 
far entered into the consideration of this alleged contract, 
and was so intimately blended with its provisions, as to make 
it illegal and void tinder the act of May, 1820, which provides 
** that no contract shall hereafter be made by the Secretary 
of State or of the Treasurj% or of the Department of War or 
of the Navy, except under a law authorizing the same, or 
under an appropriation adequate to its fulfilment," I am of 
opinion that the claim of Messrs. Benson should be rejected 
for the reasons I have stated. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

ISAAC TOUCEY- 

Hon. John Y. Mason, 

Secretary of the Navy. 
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CLAIM OF THE MENOMONIES TO CERTAIN LANDS. 

The Menomonie Indians have no reisonable pretensions to lands west of Black 
river, which they indicated in the treaty of 1825 as the extent of their claims in 
that direction, nor to lands beyond the limits which they q>ecified and claimed in 
the treaty of 1831 ; and, as the United States have since purchased them of other 
tribes, the government is not required to pay for them again. 

The Menomoniee have no title to the large triangular trace within those limits ad- 
jacent to and west of the line established between them and the Chippewas by 
the treaty of 1827 ; they having relinquished all claims to the Chippewas. 

Bnt, subject to those restrictions, they may cross the Wisconsin river into the terri- 
tory claimed by the WinaebagoeSi and show a better title than theirs, if they 
have one. 

The treaties of 18S5 and 1837 prevent them from eroming the line of 18S5, and 
what was then regarded as the Chippewa territory. 

A treaty to extinguish the Indian right of possession to the land north of that line 
advised. 

Attorney General's Office, 

September 13, 1848. 

Sir : I have examined the several Indian treaties supposed 
to affect the claim made by the Menomonies to lands hereto- 
fore purchased by the United States of the Sioux, Winnebago, 
and Chippewa tribes of Indians. 

The Chippewa country lay to the north and west of the 
Menomonies ; the Winnebago to the west and south of them. 
To the west of the Chippewas and Winnebagoes were the 
Sionx. 

The treaty of August 19, 1825, was made for the purpose 
of establishing boundaries between these and other tribes. 
The Chippewa, Sac and Fox, Menomonie, Iowa, Sioux, Win- 
nebago, and a portion of the Ottowa, Chippewa, and Potta- 
watomie tribes of Indians, living upon the Illinois, were in- 
vitea by the United States to assemble for the purpose of es- 
tablishing boundaries among them ; and they agreed with the 
United States, and with one another, upon the articles of that 
treaty. No lands were ceded on the occasion, but the great 
object was to establish boundaries. 

Among others, the boundary line between the Chippewas 
and the Winnebagoes was established, as far as they had 
power to establish it. The 6th article of the treaty is in 
diese words : '* It is agreed between the Chippewas and Win- 
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nebagoes, so far as they are mutually interested therein, that 
the southern boundary line of the Chippewa country shall 
commence on the Chippewa river aforesaid, half a day's 
march below the falls of that river, and run thence to the 
source of Clear Water river, a branch of the Chippewa; 
thence south to Black river; thence to a point where the 
woods project into the meadows ; and thence to the Plover 
portage of the Ouisconsin." 

The 7th article defines the southeasterly boundary of the 
Winnebagoes from Rock river to Black river, and states the 
boundary claimed by them from Rock river to the Winne- 
bago lake and the Grand Ran Ranlin, but leaves it indeter- 
. minate, for the causes stated in the next article. The 8th 
article is in these words : ** The representatives of the Me* 
nomonies, not being sufficiently acquainted with their proper 
boundaries to settle the same definitively, and some uncer- 
tainty existing in consequence of the cession made by that 
tribe upon Fox river and Green bay to the New York In- 
dians, it is agreed between the said Menomonie tribe and the 
Sioux, Chippewa, Winnebago, Ottowa, Chippewa, and Pot- 
tawatomie Indians of the Illinois, that the claim of the Me- 
nomonies to any portion of the land within the boundaries al- 
lotted to either of the said tribes shall not be barred by any 
stipulation herein, but the same shall remain as valid as if 
this treaty had not been concluded. It is, however, under- 
stood that the general claim of the Menomonies is bounded 
on the north by the Chippewa country, on the east by Green 
bay and Lake Michigan, extending as far south as Milwaukie 
river, and on the west they claim to Black river." 

In the 11th article ''the United States agree, whenever the 
President may think it necessary and proper, to convene such 
of the tribes, either separately or together, as are interested 
in the lines left unsettled herein, and to recommend to them 
an amicable and final adjustment of their respective claims, 
so that the work now happily begun may be consummated." 

Accordingly, in pursuance of this article, the treaty of Au- 
gust 11, 1827, was made, which settles the southern bound- 
ary line of the Chippewas between them and the Menom- 
nies. It provides in the 1st article that, ''Whereas the south- 
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«rn boundary of tbe Chippewa country, from the Plover port- 
age of the Ouisconsin easterly, was left undefined by the 
treaty concluded at Prarie du Chien, August 19, 1825, in con- 
sequence of tbe non-attendance of some of the principal Me- 
nomonie chie&<; and whereas it was provided by said treaty, 
that whenever the President of the United States might think 
proper, such of the tribes, parties to the said treaty, as might 
be interested in any particular line, should be convened in 
order to agree upon its establishment : therefore, in pursu- 
ance of the said provision, it is agreed between the Chippe- 
was, Menomonies, and Winnebagoes, that the southern bound- 
ary of the Chippewa country shall run as follows, namely : 
From the Plover portage of the Ouisconsin, on a northeast- 
erly course, to a point on Wolf river equidistant from the 
Ashawana and Post lakes of said river ; thence to the falls 
of the Pashayty river of Green bay ; thence to the junction 
of the Neesaw Kootag or Bumtwood river with the Menom- 
onte ; thence to the Big island of the Shoskinaubic or Smooth- 
rock rivers thence following the channel of the said river to 
Green bay, which it strikes between the Little and the Great 
Bay de Noquet." 

This treaty of 1827 takes up the soathem boundary line of 
the Chippewas where it was left by the treaty of 1825, and 
continues it from the Plover portage of the Ouisconsin to 
Green bay. It not only conclusively establishes the line from 
the portage to the bay, but it seems to sanction the line from 
Chippewa river to the portage. While no objection is made 
to that part of the line, it furnishes the starting point for the 
remainder. I think this line from Chippewa river by the 
Plover portage of the Ouisconsin to Green bay, in its whole 
length, should be regarded as the true southern boundary of 
the Chippewas, unless something has since occurred to change 
or invalidate it. It is indicated by the red line upon the map. 

By the treaty of February 3, 1881, the Menomonies under- 
take to define their boundaries as indicated by the blue line 
upon the map. And this treaty, in its 6th article, proceeds to 
say : ** The boundary, as stated and defined in the agreement 
of the Menomonie country, with the exception of the cessions 
hereinbefore made to the United States, the Menomonie 
Vol. V— 3 
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claim as their country; that part of it adjoining the farming 
country^ on the west side of Fox river, will remain to them, 
as heretofore, for a hunting ground, until the President of the 
United States shall deem it expedient to extinguish their title. 
In that case the Menomonie tribe promise to surrender it im- 
mediately upon being notiJSed of the desire of government to 
possess it ; the additional annuity then to be paid to the Me- 
nomonie tribe to be fixed by the President of the United 
States." 

This treaty does not purport to recognise the boundaries as 
claimed by the Menomonies. It was not intended to establish 
the boundaries between them and other tribes, because other 
tribes were not parties to it. And the United States could 
not, with any propriety, undertake to settle or define their ter- 
ritorial rights without their consent, and without any partici- 
pation by them in the transaction. The treaty, therefore, con- 
tents itself with mentioning the claim, without any pledge on 
the part of the United States to uphold or to admit it. 

The claim itself was in some respects clearly inadmissible, 
and without any foundation. The large triangular tract ad- 
jacent to and west of the boundary line from the Plover port- 
age of the Ouisconsin to Green bay, as established by the 
treaty of 1827, is claimed in direct violation of the terms of 
that treaty. All that large tract which lies to the westward 
of Black river is opposed to the claim set up in the treaty of 
1825 ; " that on the west they claim to Black river." I think 
that neither of these two large tracts can, upon any reasona- 
ble grounds^ be claimed by the Menomonies. At least, I am 
not able to discover any such grounds. 

But the line between the Menomonies and the Winneba- 
goes does not appear to have been settled by any treaty stipu- 
lations. It is expressly kept open in the treaty of 1825, and 
it does not seem to have been settled afterwards. Of course 
there is nothing to restrain the title of the Menomonies from 
running west to Black river, except the mere act of the Win- 
nebagoes in selling to the United States, to which the Meno- 
nies were not a party. The United States may have been 
imprudent in making a purchase without requiring the boun- 
dary to be first settled, but that ought not to prejudice others* 
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And the mere sale by the Winnebagoes to the United States, 
after the notice given in the aforesaid treaty of 1831, would 
scarcely be held to afford the slightest evidence of title. 

We mast go back in such a case to the actual fact, and in- 
quire which tribe really owned the land between the Ouis- 
consin and Black rivers. If the Menoroonies owned it, I do 
not see but they are still entitled to it. 

In defining the tract between the Ouisconsin and Black 
rivers, while they will be restrained on the south by their 
claim in the treaty of 1831, they will be restrained on the 
north towards the Chippewas by the boundary line of 1825, 
already considered, unless that line has since been disturbed. 

By a treaty of the 3d of September, 1836, the United States 
purchased of the Menomonies a tract north of that line on 
both sides of the Ouisconsin, forty-eight miles long and six 
wide, for the consideration of 820,000. As their assent to the 
line of 1825, from the Plover portage of the Ouisconsin to 
the Chippewa river, rests upon implication, this fact, unex- 
plained, has a tendency to rebut it, and opens the question of 
title to the tract lying between that line and the line further 
north, which was claimed in the treaty of 1831. Still, it 
seems conclusively established by treaty between the Me- 
nomonies and the Chippewas that the Plover portage of 
the Ouisconsin is the boundary between them, and yet the 
aforesaid purchased tract is above that portage, on both sides 
of the Ouisconsin, and the largest part of it is not even with- 
in the limits claimed in the treaty of 1831. 

The result of my inquiry is : 1st. That the Menomonies 
Eave no reasonable pretentions to the west of Black river, 
which they indicated in the treaty of 1825 as the extent of 
their claims in that direction ; 2d. That they have none be- 
yond the limits which they specified and claimed in the treaty 
of 1831, and that the United States, having since purchased 
of other tribes the lands beyond those limits, cannot be called 
upon to pay for them again ; 3d. That within those limits 
they have no title whatever to the large triangular tr^ct ad- 
jacent to, and west of, the line established between them 
and the Chippewas by the treaty of 1827, they having then 
relinquished any claim of title to the Chippewas ; 4th, That, 
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subject to the three foregoing restrictions, they may cross the 
Ouisconsin into the territory claimed by the Winnebagoes, 
and show a title better than theirs, if they have one ; 5th, 
That the treaties of 1825 and 1827, fairly interpreted, with 
reasonable and legitimate inferences, would prevent them 
from crossing the line of 1825, into what was then regarded 
as the Chippewa territory, and preferring any claim there ; 
but, 6th. That the treaty of 1836 so far countenances some 
claim to the north of that line, as to render it expedient, 
upon reasonable terms, to extinguish it, if a treaty should be 
made for the purchetse of their acknowledged possessions. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

ISAAC TOUCEY. 

Hon. John Y. Mason, 

Acting (Secretary of War. 



PAYMENT OF AWARDS OF THE CHEROKEE COMMISSIONERS. 

Payment of the awards of the commissionere appointed to adjudicate certain claims 
preferred against the United Slates, under the treaty of 1835-'3G with the Cher- 
okees, since the passage of the act of Joly 29, 1846, is required to be made to 
the claimant, or claimants, or to his, her, or their executor or executors, adminis- 
trator or administrators, unless some other person shall produce a warrant of 
attorney, attested, witnessed, and acknowledged, referring to the resolution al- 
lowing the claim and specifying the amount, and authorizing him to receive it. 

Neither the agent, nor attorney who prosecuted any claim, nor any substituted 
attorney, is entitled to receive the amount ezeept he produce such a warrant 
from the claimant. 

* 

Attorney General's Office, 

September 20, 1848. 
Sir : In the papers referred to my predecessor, in the c€ise 
of Betsey Mcintosh, it appears that she was a claimant un- 
der the Cherokee treaty of 1835-'36, and that her claims were 
allowed by the board of commissioners to the amount of 
seven thousjtnd six hundred and eighty dollars, and a certifi- 
cate issued by them in her favor for that sum. In order to 
procure the allowance of her claims before said board or 
elsewhere, she had, on the 9th of January, 1845, executed a 
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power of attorney to H. McD. McElrath, authorizing him to 
prosecute and settle them with power of substitution ; and stip- 
ulating that he should receive and be paid, for his services and 
expenses, one-half of what might ultimately be recovered. 

On the 15th of May, 1847, McElrath appointed John H. 
Eaton, esq., his attorney, for him and in his name to receive, 
receipt for, and give acquittance, with or without seal, for all 
and every such sums of money as might be due or awarded 
to him (McElrath) as attorney in fact of Betsey Mcintosh. 
On the 14th of March, 1848, Congress passed an act entitled 
"••A resolution for the relief of Betsey Mcintosh,*^ and thereby 
enacted that, agreeably to the joint resolution of the 15th of 
June, 1844, the Secretary of the Treasury pay, or cause to be 
paid, the amount of said certificate to the said Betsey Mcin- 
tosh, out of any unexpended appropriation therefor made, 
under an act approved the 2d of July, 1836, entitled ''An act 
making further appropriations for carrying into efiect certain 
Indian treaties." The question is whether payment can be 
made under the aforesaid powers of attorney. 

Before the passage of the resolution of March 14, 1848, the 
unexpended balance of the appropriation made under the act 
of July 2, 1836, was not applicable to the payment of thifi 
claim. This had been settled, upon an opinion of the Attor- 
ney General. The joint resolution of the 15th June, 1844, 
directed the Secretary of the Treasury to pay, or cause to be 
paid, the several sums found due to claimants under the 
Cherokee treaty of 1836, upon the certificates issued by the 
board of commissioners appointed in pursuance of the 17th 
article of said treaty, out of the unexpended balance of ap- 
propriations made for the payment of such claims, upon the 
presentation of said certificates ; but there was no such unex- 
pended balance. Of course, it became necessary to apply to 
Congress, as was done at the recent session* 

This payment, therefore, if it be made at all, must be made 
under the resolution of March 14, 1848, which alone appro- 
priates the money to this object, and authorizes it to be drawn 
from the treasury. But the act of July 29, 1846, provides^ 
** that whenever a claim on the United States aforesaid shall 
hereafter have been allowed by a resolution or act of Con- 
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gress, and thereby directed to be paid, the money shall not, 
nor shall any part thereof, be paid to any person or persons 
other than the claimant or claimants, his or their executor or 
executors, administrator or administrators, unless such person 
or persons shall produce to the proper disbursing officer a 
warrant of attorney, executed by such claimant or claimants, 
executor or executors, administrator or administrators, after 
the enactment of the resolution or act allowing the claim ; 
and every such warrant of attorney shall refer to such reso- 
lution or act, and expressly recite the amount allowed there- 
by, and shall be attested by two competent witnesses and be 
acknowledged," &c. This act has not been complied with ; 
and, if it applies to the present case, no payment can be made 
under these powers of attorney, which do not conform to it. 
But heVe a claim on the United States to the amount of 
•7,680 has been allowed after the passage of that act by a 
resolution of Congress, and thereby directed to be paid, which 
are the only conditions mentioned in the act upon which its 
application is made to depend. And no reason is perceived 
why the case does not fall within the intent as well as within 
the words of the act. 

No claim can be made by Mr. McElrath to draw this money, 
or any part of it, from the treasury, as the assignee of Betsey 
Mcintosh. Supposing the agreement to be fair and legitimate, 
that he shall have one-half of the claim for prosecuting and 
collecting it ; yet the power of attorney does not, in form, 
contain any assignment. And if it did, the resolution which 
athorizes the payment does not recognise him as an assignee, 
nor direct any part to be paid to him ; but, on the other hand, 
it directs the whole to be paid to Betsey Mcintosh. He there- 
fore could receive no part of the money, except as her at- 
torney, and as such he must comply with the act of 1846. 
His attorney, who has received a power merely as his at- 
torney, of course stands upon the same ground. And if he 
had been regularly substituted as her attorney, under the 
power of substitution, it would make no difference in the re- 
sult, for the act of 1846 would equally apply to him as to 
McElrath. 

The result will not be different under the regulations of the 
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Indian department. After the passage of the act of 1846, 
the Secretary of War made the order of the Ist of October of 
that year, ** that, should any Indian or Indians • • • per- 
sist in giving powers of attorney, no part of the sum which 
may be recovered thereupon will be paid to the persons hold- 
ing them, except such an amount as, under the circumstances 
of the case, may appear to the department to be a fair and 
just compensation for their trouble and expense. The remain- 
der will in all cases be remitted to the agent, or subject for 
payment to the Indian claimant in person.^ Under this reg- 
ulation the Secretary of War has allowed to the attorney 
fifteen hundred and thirty-six dollars, or one-fifth part of the 
whole amount, for his services and expenses in prosecuting 
the claim, and that sum has been paid to him. He now de- 
mands the balance of one-half. The acting Secretary of the 
Treasury refers the question, whether the rule of the Secretary 
of War deprives the Treasury Department of any legal au- 
thority to make this payment ? 

This rule of the Secretary of War is to be presumed to 
have received the assent of the President, and to be his regu- 
lation. The act of July 9, 1832, provides " that the President 
shall appoint, by and with the consent of the Senate, a Com- 
missioner of Indian Afiairs, who shall, under the direction of 
the Secretary of War, and agreeably to such regulations as 
the President may from time to time prescribe, have the di- 
rection and management of all Indian afiairs, and of all mat- 
ters arising out of Indian relations.** The act of June 30, 
1834, provides, ^that the President of the United States shall 
be, and he is hereby, authorized to prescribe such rules and 
regulations €ls he may think fit for carrying into effect the 
Indian afiairs, and for the settlement of the accounts of the 
various provisions of this act, and of any other act relating to 
Indian department." The President makes these regulations 
through the War Department. The question therefore iSi 
whether a regulation so made is obligatory upon the officers 
of the treasury? The question is a somewhat delicate one; 
but as it is presented to me, it is incumbent on me to con- 
sider it. 

The regulation is undoubtedly obligatory on all the depart- 
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ments, if it falls within the power conferred by law upon the 
President. The power to make regulations is clearly con- 
fined to the subject-matter of the regulation within the power. 
If the payment of money due from the government of the 
United States to the Indians, by force of treaties, is not an 
appropriate subject of regulation, it is difficult to conceive 
why it is not. It is part and parcel of our "* Indian Afiairs.*^ 
It is one of the " matters arising out of Indian relations/** 
And the act making provision for the execution of an Indian 
treaty, and for the payment of the money due by it, is " an 
act relating to Indian affairs," the provisions of which are to 
be carried into effect. The government deals directly not 
only with the tribe, but with the individuals of the tribe. It 
exercises a parental or guardian authority over them as a de- 
pendent people, in a state of pupilage. Hence the Indian de- 
partment, with Indian agents and sub-agents, and the care 
which government extends to their affairs. There seems no 
good reason to doubt that the payment of moneys due to them 
from the government, by treaty stipulations, would most pe- 
culiarly and properly fall within the reason and object of the 
power of regulation conferred upon the President, and the 
general tenor of the recited language by which it is conferred. 
If it needed any confirmation, we might refer to the act of 
Congress of March 3d, 1847, by which it is provided "that all 
executory contracts made and entered into by any Indian for 
the payment of money or goods, shall be deemed and held to 
be null and void, and of no binding effect whatever." 

The question arises whether the aforesaid regulation of the 
War Department, or this act of Congress, can have a retro- 
spective effect, or invalidate a previous contract. The regula- 
tion is prospective in its language ; the act in its obvious 
meaning. No law is to be presumed to have a retrospective 
intent unless required by its terms. This is the well settled 
rule. If, therefore, there was a fair and reasonable contract 
of assignment, which a court of equity would protect and en- 
force, made prior to both the act and the regulation, it is clear 
that neither of them would have the effect of invalidating it ; 
and a further question would then arise, whether it is invali- 
dating a contract of assignment fbr the government, a third 
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party, to decline its recognition, and to leave the person claim- 
iDg under it to establish it elsewhere. 

But the act of Congress, already referred to, of July 20, 
1846, relieves the department of the question, if it be one, by 
expressly prohibiting the payment except upon a new power 
of attorney, made in conformity with that act, which is un- 
doubtedly obligatory upon the disbui^ing officers of the 
treasury. 

An affidavit has been filed for the purpose of showing that 
Betsey Mcintosh was a white woman. However that may 
be, it is not perceived that it could make anydiff*erence in the 
result. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

ISAAC TOUCEY. 

To McClintock Young, Esq., 

Acting Secretary of the Treasury. 



PENSIONS OF DISABLED OFFICERS, SEAMEN, AND MARINES. 

The act of July 10, 183S, transfened to the Secretarf of the Navy all the powers 
theretofore poBBeaeed by the commissioners of the navy pension fand to make 
regulations for the admission of persons upon the roll of nary pensioners, and for 
the payment of such pensions. 

It therefore rests in the sound discretion of the Secretary of the Nary to decide, ac- 
cording to the regnSations in force, when the pension of an applicant shall com« 
mence. 

If it has been the settled rale of the department that pensions shall commence at 
the time of completing the proofs, it will be very difficult now to depart from it. 

Attobney Gbnebal's Office, 

September 27, 1648. 
Sift: Tbe 6th Section of the act of April 23, 1800, entitles 
every officer, seaman, or marine, disabled In the line of his 
duty, to receive for life, or daring his disability, a pension 
from the United States^ according to the nature and degree of 
his disability, not exceeding one-half of his monthly pay. 
By the act of March 26, 1804, the commissioners of the navy 
pension fund were authorized and directed to make such reg- 
ulations as might to them appear expedient f<^ the admissioti 
of pennons on the rdl of navy pensioners^ and for the pay- 
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ment of the pensions; and by the act of July 10, 1632, all 
the powers and duties of the commissioners were transferred 
to the Secretary of the Navy. 

An opinion was given on the 21st of December, 1832, by 
the present Chief Justice of the United States, as Attorney 
General, that the power conferred upon the commissioners by 
the act of 1804 authorized them ''to fix the period at which 
the pensions should commence, and also the principles by 
which the amount w€ls to be graduated ;" that *' they might 
have declared that the pension should begin from the time of 
the disability, or they might have determined that it should 
commence at the date of the application and the exhibition 
of proof, if they deemed the latter period more consonant to 
the spirit of the law ; " and ** that in the absence of any reg- 
ulation on the subject, it was their province to exercise a 
sound discretion in this respect in every case as it came be- 
fore them." 

This opinion, in which I fully concur, furnishes an answer 
to the inquiry when the pension of James Cochran shall com- 
mence. It rests with the Secretary of the Navy to decide 
according to the regulations now in force ; or if there be no 
regulation, then to exercise a sound discretion — not an arbi- 
trary discretion, but according to the settled course of the de- 
partment. The Secretary has undoubtedly the power to cor- 
rect any erroneous course heretofore pursued by a new regu- 
lation, or by setting a new precedent to be the guide in future, 
or to introduce a more perfect rule, or a class of exceptions, 
for sufficient reasons, to any general rule. This would be but 
the legitimate exercise of the power to make such regula- 
tions as might to him appear expedient for the admission of 
persons on the roll of navy pensioners, but it would be directly 
repugnant to the character of the power conferred, to sup- 
pose that a power to make rules was a power to dispense 
with them altogether, and to substitute in their place caprice 
or arbitrary discretion. 

And if it has been the settled rule of the department to de- 
cide that the pension shall commence at the time of comple- 
ting the proofs, in conformity with the rules prescribed by 
Congress in the case of those pensioners who were disabled 
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by known wounds received in the revolutionary war, it would 
certainly be very difficult for the Secretary, in the exercise of 
a sound discretion, at this late day to depart from it. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

ISAAC TOUCEY. 
Hon. John Y. Mason, 

Secretary of the Navy. 



LPOWER OF THE PRESIDENT TO MITIGATE SENTENCES OF 
COURTS-MARTIAL. 

The President has ample power to mitigate the sentences of conrts-martial, by corn- 
mating sentences of dismission from the service to suspension, without pay or 
emolnments, for a limited time. 

Hence an assistant surgeon in the navy, who was dismissed by a court-martial for 
disobedience, neglect of duty, and disrespect to his commanding officer, but 
whose sentence was commuted to suspension for twelve months without pay, is 
not entitled to pay during the period of such suspension. 

As dismission deprived the officer of his pay forever, the suspension of his office 
and his pay for one year only is an inferior and milder degree of the punishment 
decreed by the court. 

The opinions of former attorneys general are not at variance with this advice. 

Attorney General's Office, 

October 12, 1848. 

Sir: I have attentively considered the case of Assistant 
Surgeon Charles F. Guillon, of the United States navy, who 
was sentenced to be dismissed from the naval service for al- 
leged disobedience of orders, neglect of duty, and disrespect 
to his commanding officer. The judgment of the court-martial 
was approved by the President, but he was '' pleased to miti- 
gate the sentence by commutation to suspension, without pay 
or emoluments, for twelve months from the 6th day of Au- 
gust, 1842." It is now insisted that the suspended officer is en- 
titled to pay during the period of his suspension, on the ground 
that the President exceeded his power in substituting suspen- 
sion for dismissal. 

It is not necessary to go into consideration of the nature or 
extent of the pardoning power conferred upon the President 
by the constitution, because the whole question in this case 
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may be regarded as fully disposed of by the act of Congress 
approved on the 23d of April, 1800, entitled "An act for the 
better government of the navy of the United States." By the 
42d article, it is provided that ** the President of the United 
States, or, when the trial takes place out of the United States, 
the commander of the fleet or squadron, shall possess full 
power to pardon any offence committed against these articles 
after conviction, or to mitigate the punishment decreed by a 
court-martial." 

The sentence in the present case, of dismission from the 
service, was " the punishment decreed by the court-martial ;" 
and the power of the President to mitigate this punishment 
is as full and ample as Congress, by any act of legislation, in 
the most unrestricted terms, can confer. Unless, therefore, it 
be true that the punishment of dismission from the naval ser- 
vice is in itself so indivisible that no part of it can be remitted 
without a remission of the whole, and the act of Congress, so 
far as it authorizes a mitigation of this particular punishment, 
is a dead letter, from the necessity of the case, the legislative 
will must prevail, and the President is authorized, and in a 
proper ease required, to carry it into effect. Is the punish- 
ment of dismission so entirely one and indivisible, that the 
attempt of the President to exercise the power conferred by 
this act of Congress, of mitigating the punishment by remit- 
ting a part of it, must be referred to the constitutional power 
of pardoning the offence, and be construed into a total remis- 
sion of the sentence T It is very clear that here was an iden- 
tity of purpose on the part of the President and of the court 
to cut off the accused from his pay and emoluments for the 
excepted period of twelve months. Why shall not this pur- 
pose, clearly expressed on the part of both, be permitted to 
prevail ? It is true the court intended to cut him off from his 
pay and emoluments, not only for that period, but forever af- 
terwards. But if the latter part should be remitted or an- 
nulled, did they the less intend that the former part should 
be executed? And what ground of reason can there be for 
supposing that, if the forfeiture of pay and emoluments after 
the period of one year should be remitted, it would of necessi- 
ty operate as a remission of the forfeiture for that period 
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also ? Certainly the forfeiture for the period is comprehended 
in the larger sentence of the court, and has the efficacy which 
is given to it by judicial sanction. 

I do not see, therefore, why this part of the sentence, upon 
principles admitted on all sides, may not well stand and be 
carried into execution, unless it involves some new and fur- 
ther punishment, which is not embraced within the sentence 
of the court-martial. 

And it is said that the tie by which the accused is connect* 
ed with the navy is not severed, and that therefore he is still 
subject to the responsibilities of that connexion — ^that he may 
he ordered into active service at the pleasure of the President, 
and may be punished for future misconduct. The continu- 
ance of this connexion is certainly no part of the judgment 
of the court, nor embraced in it. If it is ci eated by the Pre- 
sident, and is inflicted as a new and additional punishment, 
extraneous to the judgment, then there would be ground for 
pressing into this case the supposed principle which I had 
thought it unnecessary to consider. But is a connexion with 
the naval service a punishment ? Is a responsibility for mis- 
conduct an inflicted penalty ? If so, it is sufiered by every 
officer or other individual in the service, without trial, con- 
viction, or offence. It was suffered by the accused, long be- 
fore his conviction or trial, from the first moment he entered 
the service. It does not result from the judgment, nor from 
the approval, mitigation, or commutation, nor is it any part 
of either ; but it results entirely from the voluntary act of the 
party, when he enlisted or accepted his commission. Indeed, 
the annulling of this connexion is a severe infliction, as a pun- 
ishment : the omission to do so, after a sentence to that effect, 
is a remission, a mitigation — ^not a punishment. 

There is nothing in the opinions which have heretofore been 
given by my predecessors at all at variance with the present 
one. That of Mr. Wirt, in the case of William Bansman, to 
the effect that a sentence of death might be changed into a 
sentence of ** service and restraint for the space of one year — 
after which, to cause him to be drunmied from the marine 
corps, as a disgrace to it," goes much further than is required 
on the present occasion. In the case of William Ramsey, a 
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commander in the navy, an opinion was given in April, 1845, 
by Mr. Mason, then Attorney General, that a sentence of sus- 
pension for five years, with pay, could not be changed by the 
President into a sentence of suspension for six months without 
pay. The President had no authority to take away the pay 
of the accused, given him by law, and not taken away by the 
judgment of the court ; and it could not, in any legal sense, 
be deemed a mitigation of the sentence of suspension for five 
years, with full pay, to add to the punishment of suspension 
loss of pay for six months' full duty for the rest of the term. 
In the present case, the loss of pay and emoluments for the 
period of twelve months is strictly comprised within the sen- 
tence of the court, and is part and parcel of it, although the 
duration of it is more limited. 

Without, therefore, entering into the consideration of a 
question which is not necessarily involved in the case of Sur- 
geon Guillon, I am of the opinion that he is not entitled to 
pay or emoluments during tbe period of his suspension. 

I have the honor to be, sir, very respectfully, your obedient 
servant, 

ISAAC TOUCEY. 

Hon. Wm. L. Marcy, 

Acting Secretary of the Navy, 



PAYMENT OF CERTAIN MONEYS TO THE CREEKS. 

It is not the daty of the Executive to pay over the moDeys appropriated in the 3d 
section of tbe civil and diplomatic appropriation bill of 1848, to the Creek nation 
of Indians, except on the condition that said nation shall first execute a fall dis- 
charge of principal and interest on account of tbe sum of two hundred and fifty 
thousand dollars. 

The nnautbenticated instructions presented by tbe Creek delegation who demand 
the money, do not authorize them to receipt for what they do not receive. 

As this claim has been once paid by tbe United States to the State of Georgia, 
and Congress not having recognised the obligation to pay it to the Creek nation, 
except upon tbe condition of having a certain release in advance, it is the duty 
of the Executive to be strict in exacting the receipt and proof required before 
any part of the money shall be paid. 

Attobney General's Office, 

October 28, 1848. 

Sir : The papers referred to me present several questions, 
to which I now have the honor to reply. 
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By the dd section of the civil and diplomatic appropria- 
tion bill passed at the last session of Congress, '' it is directed 
that the President of the United States shall cause the said 
sum of 8141,055 91 to be paid to the said Creek nation of 
Indians in the manner following, viz: one-fifth on demand, 
and the residue thereof, without interest, to bo paid in four 
equal annual instalments ; on condition, however, that a re- 
lease of all claim for principal and interest on account of said 
sum of 9250,000 shall be first executed by the said Creek na- 
tion to the United States, in such manner as the President of 
the United States shall direct, in full discharge of the same ; 
and on condition, also, that the persons to whom said money 
shall be paid shall make proof, to the satisfaction of the Pres- 
ident of the United States, that they have full power and au- 
thority to receive and receipt for the same." 

The Creek delegation in Washington have presented a re- 
lease of the said sum of 8250,000 executed by them under 
the following instructions, viz : 

" Council House, Creek Nation, 

" February 3, 1848. 
*• To Tuckabafchee Micco, Benjamin Marshall, George Scott, 
and G. W. Stidham: 

" By an act of our last general council, held at the council 
house of the Arkansas district, you were severally chosen dele- 
gates to represent our tribe at the city of Washington before 
the department of government, or Congress, now setting ; and 
by the advice of the said council to us, as head cheifs, we, as 
such, commission you as delegates aforesaid ; and having full 
confidence in your integrity and good judgment, do appoint 
you jointly, with the following instructions and powers, viz : 

" 1. You are instructed to repair to the city of Washington 
as soon eis you can conveniently go. 

" 2. You have full power to ask and receive any dues that 
may be coming to us as a nation, or individually, and to re- 
ceipt on its payment." 

The first question is, whether the release executed by the 
Creek delegation is a compliance with the condition prescribed 
by Congress, requiring a release by the Creek nation. I think 
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it is not. The instructions authorize them to ** receive any 
dues,&c., and to receipt on its payment." But there is no au- 
thority given to execute a receipt for what is not received, nor 
to release what is not paid. The Creek delegation, therefore, 
had no power to release the sum of two hundred and fifty 
thousand dollars, principal and interest, upon receiving the 
sum appropriated by Congress. The release tendered is not 
a release by the Creek nation. This is now admitted by 
their counsel. 

But as this claim has been already once paid by the United 
States to the State of Georgia, and Congress, having now re- 
cognised and assumed the obligation of paying it to the Creek 
nation, has required not only the condition of a release by the 
Creek nation, but also the condition of satisfactory proof of 
authority to receive the money and receipt for it, it is evi- 
dently the intention of Congress that the President should 
strictly exact such proof before any part of the money 
should be paid. It would therefore be necessary, if these in- 
structions were broad enough to convey to the delegation the 
requisite power, to show that they were executed by the head 
chiefs, and to produce, in an authentic form, the act of the 
general council of the Creek nation, authorizing these chiefs 
to give those instructions. The mere filing of them in the 
ofiice of the Commissioner of Indian Afiairs would furnish no 
proof of their authenticity. The next question is, whether 
the President has power, under the act of 1847, to direct that 
this money be ''divided and paid over to the heads of families 
and other individuals entitled to participate therein.'^ 

This question is disposed of by the act of 1848: which, be- 
ing the last expression of the legislative will, must necessarily 
control a former one. 

The act is not susceptible of two constructions. It clearly 
discloses the will of Congress that this money shall not be 
paid to the heads of families. The direction that the money 
shall be paid to the Creek nation is not decisive, because pay- 
ment to the heads of families is a mode of making payment 
to the nation. But the condition that a relectse of all claim 
for the whole sum shall first be executed by the Creek nation, 
is not equivocal, because such a release could not be executed 
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by the heads of families, or by individaals. And when the 
act directs that the payment shall be made to the Creek na- 
tion, and that the release shall be executed by the Creek na- 
tion, the inference would seem to be very strong against a 
distribution /76r capita. But when the act goes one step fur- 
ther, and requires that the persons to whom the money shall 
be paid shall make satisfactory proof that they have full 
power and authority to receive and receipt for the same, the 
inference becomes irresistible against a distribution and pay- 
ment to heads of families, which would be entirely irreconcil- 
able with this provision. I am, therefore, of the opinion that 
this money must be paid to the nation, upon the execution of 
a release by the nation, and that the President has no power 
to direct a distribution of it under the act of 1847. 

It has been suggested that a power of attorney should be 
required, conformable to the act of July 29, 1846. I think 
that act, upon a just construction, is not applicable to an In- 
dian nation acting in its political or corporate capacity. A 
legislative body could not well acknowledge a power of at- 
torney before a magistrate, or execute it with the attestation 
of witnesses. Besides, the act making the appropriation re- 
quires proof satisfactory to the President ; and the only proof 
which, in the nature of the case, would be satisfactory, is an 
authenticated copy of the act of the legislative council, with 
proof of sufficient proceedings under it. 

The 4th section of the act provides that there shall be paid 
'*to the Creek nation of Indians, or to the order of the del- 
egation of Indians aforesaid, the sum of $43,333 33^ in sati^ 
faction of the claim of thirteen hundred Creek Indian em- 
igrants, friends and followers of General Mcintosh," &c., \rith 
the same proviso as to proof as is contained in the 3d sec- 
tion ; and with a further proviso, " that said money shall be 
paid only on condition that a release be first executed to the 
United States in full of claims for principal and interest, on 
account of the emigration of said thirteen hundred Creek 
Indians." 

A similar release of this claim is presented, executed by 
the same delegation, under the same instructions, and is 
liable to the same objections. But there are other consid- 
VoL. V-— 4 
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eratioDS, also, applicable to the appropriations, which I now 
proceed to state. It will be observed that this is the claim 
of individuals, not of the nation. The faith of the United 
States was pledged to them to pay to each one individually 
the sum of 833 33, if he would leave his country and remove 
to the west. It is understood that they emigrated against the 
general will of their nation, and it would be no satisfaction 
of the engagement of the United States, but a breach of faith 
on their part, to withhold the promised bounty from the em- 
igrants, and pay it over to their nation or its chiefs. 

It will be observed, also, that the release required is not of 
the Creek nation, but a release of the claims of the thirteen 
hundred emigrants — that is to say, a release is to be executed 
which will have the effect of discharging those claims upon 
the government of the United States, legally and equitably, so 
as to relieve the United States from the necessity of paying 
them again. The necessary intendment is, that these claims 
of individuals are to be released by themselves, as no other 
release can extinguish them, and there is no intervening 
sovereignty here which can interpose and relieve the United 
States from the obligation to observe the faith which the 
government has pledged to these individuals. Having dealt 
directly with them, it must continue to deal with them until 
the transaction is consummated, and is bound in equity and 
good faith to see that the money promised to them is paid 
^ver to them. I think, therefore, that the true construction 
cf this section is, that the release must be executed by those 
persons who are entitled to the money, as otherwise an ap- 
peal by them hereafter to the equity and good faith of the 
government to pay the money over again would be irre- 
sistible. 

Should it be said that Congress, by this act, has constitu- 
ted the Creek nation, or the Creek delegation, lawful agents 
to receive this money in behalf of the thirteen hundred em- 
igrantB, the answer is obvious that Congress has also required 
a release to be executed before the payment can be made ; 
and if it be done, they will assent to the agency. 

The Commissioner of Indian Affairs has reported to the 
Secretary of Wm that this claim has been already paid by 
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the United States, and that the present re-appropriation has 
probably been made under a mistake of fact. If this be so, 
this fact should be submitted to Confess at the session which 
is near at hand. In the present state of the matter, it is not 
to be expected that there will be any difficulty in pursuing 
that course. 

I have the honor to be, with great respect, your obedient 
servant, 

ISAAC TOUCEY. 

To the Presidbnt op the United States. 



PAYMASTERS MAY RECEIVE PAY AND PENSIONS. 

An officer who, hoTiog lost a limb in the war of 1813, was mustered oat of the 
serrice upon a captain's pension, and afterwards appointed battalion paymaster, 
may be regarded as having been appointed to the ciyll branch of the service 
within the meaning of ilie act of 90th April, 1844, and entitled to receive both 
his pennon and his pay. 

The phrase " civil branch of the service," employed in the act of 1R44, commented 
on and explained. 

Attorney General's Opfige, 

November 1, 1848. 

Sir : I have the honor to reply to the inquiry, which you 
have submitted to me at the request of the Second Comp- 
troller, whether David S. Tovimsend, a paymaster in the army, 
and an invalid pensioner, is entitled both to his pay and his 
pension under a just construction of the act of April 30, 1844 ? 

In the war of 1812 Major Townsend lost a leg in battle. 
Shortly afler he was mustered out of the service upon a 
captain's pension. He was, at that time, captain of the ninth 
regiment of infantry, major by brevet, and held the appoint- 
ment of assistant adjutant general in the army. On the 29th 
April, 1816, he was appointed battalion paymaster; and is 
now a paymaster under the act of March 2, 1821. 

The act of April 30, 1844, (5 Stats, at Large, p. 656,) pro- 
vides *^ that no person in the army, navy, or marine corps* 
shall be allowed to draw both a pension as an invalid, and 
the pay of his rank or station in the service, unless the alleged 
disability for which the pension was granted be such as to 
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have occasioned his employment in a lower grade, or in some 
civil branch of the service." 

It cannot, I think, be said, within the true meaning of this 
law, that the disability of Major Townsend has occasioned 
his employment in a lower grade. If he had been put upon 
his brevet rank at the time when he left the service, he is 
iK>t in a lower grade, as he is entitled to the rank and pay of 
a major. Before the act of Congress conferring or establish- 
ing that rank, he had, under the army regulations, that as- 
similated rank. And if, at the time, his disability did not oc- 
casion his employment in a lower grade, it would hardly be 
admissible to depart from the actual fact, and to enter the 
field of conjecture or speculation, as to any grade which he 
might have reached but for that disibility. His title to re- 
ceive his pension, in addition to his pay, must, therefore, de- 
pend upon the question whether his employment is in *" some 
civil branch of the service." The service here spoken of is 
not "ciuiV ^erwce " of the government, in its general sense. 
It is restricted to the military and naval service. The pro- 
viso applies only to a " person in the army, navy, or marine 
corps." His pay, referred to, is " the pay of his rank or sta- 
tion in the service." When, therefore, the exception is intro- 
duced of ** his employment * * in some civil branch of the 
service," it necessarily imports the same service. What, then, 
is the civil branch of the military service ? If there be any 
such branch as that expressly alluded to, and excepted by 
Congress, it must comprehend an office, the duties of which 
are, in their character, altogether civil. Such is the office of 
paymaster, whose employment is to pay money and keep ac- 
counts — whose duty is to deal with pecuniary matters, and 
whose qualifications are not necessarily military, but civil 
only. Such a construction, by every rule of law, must be 
put upon this act, as to give some meaning to these words, 
and to carry the intention of Congress into effect. And when 
it is considered that the pension, in this class of cases, is 
given for a disability incurred in the service of the country, 
and had been already granted to the pensioner before the act 
was passed, it would be necessary that a clear intent to take 
it away should appear before that result can be arrived at 
by those who are charged with the execution of the law. 
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I think, therefore, on this ground, that Major Townsend's 
pension must be continued to him. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

ISAAC TOUCEY. 
Hon* Wm. L. Marcy, 

Secretary of War. 



TRANSFER OF THE NAVY YARD BRIDGE, STOCK, &c., TO THE 
UNITED STATES. 

The President and directors of the Navy Yard Bridge Company are competent to 
execute a deed of said bridge to the United States, parsaant to a resolution in- 
Binicting them to do so, passed at a regular meeting of the stockholders, upon ob- 
taining the concurrence of (he president and directors of the Eastern Branch 
Bridge Company ; but they cannot convey the individual stock of said company 
unless the shareholders shall have conveyed it to them. 

If the several stockholders shall convey their shares to the individuals who are to 
execute a deed to the United States, and the latter shall execute a deed as well 
for themselves as the company, a valid transfer of the bridge and the stock will 
have been effected. 

Attorney General's Office, 

November 16, 1848. 

Sir: I have examined the accompanying deed, proposed to 
be executed by the corporation called the "Navy Yard Bridge 
Company,'* for the purpose of conveying their bridge, cause- 
ways, lands and rights of way, and the shares of stock to the 
United States. It is proposed to be executed by the president 
and directors of the company, in pursuance of authority given 
at a general meeting of the stockholders. 

The form of the deed is unobjectionable. The only ques- 
tions are, whether the president and directors have power to 
execute it in behalf of the corporation, and whether the cor- 
poration has power to convey what purports to be conveyed 
by it. In order to confer the requisite authority upon the 
president and directors, the meeting of the stockholders must 
have been a legal meeting; and it could not have been so 
unless called by a majority of the directors, and by one-third 
of the members, or the proprietors of one-third of the shares, 
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with public notice of the time and place previously adver- 
tised in one or more gazettes in the District of Columbia, and 
unless a quorum was formed consisting of a majority of the 
members, or consisting of the proprietors of two-thirds of the 
shares. They might appear by proxy. It is a question of 
fact whether these pre-requisites existed; and it will be 
necessary that an inquiry be instituted for the purpose of as- 
certaining the fact of their existence. If they shall be found 
to have existed, the meeting may be regarded as legal. The 
resolution adopted at the meeting of the stockholders, giving 
authority to the president and directors to convey the bridge, 
&c., contains a reservation " of all the powers under their 
charter necessary to wind up and close the affairs of the 
company ; ^ and a proviso that " the president and directors 
of the Eastern Branch Bridge Company concur, in conformity 
with the articles of agreement heretofore entered into be- 
tween the two companies." Under the resolution, it will be 
necessary to be shown that the president and directors of the 
Eastern Branch Bridge Company have so concurred, as the 
grant of authority is made to depend upon their concurren<:!e. 
If the meeting of the stockholders shall appear to be legal, 
and if the proviso has been complied with, still the corpora- 
tion has BO power to convey the stock of the shareholders, 
as this deed purports to convey it. The stock is the private 
property of the shareholders, not of the corporation ; and the 
corporation has no power over it, either to annihilate or to 
convey it. 

If the shareholders shall convey their shares to the indi- 
viduals who are to execute the deed, and they execute as well 
for themselves as for the company, it will then accomplish 
what it proposes to do. If this be done, it will be unnecessary 
to inquire into the regularity of the previous proceedings of 
the corporation, as the title of the government will not be 
liable to be disturbed. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

ISAAC TOUCEY. 

Hon. R J. Walker, 

Secretary of the Treasury, 
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JURISDICTION OF THE FEDERAL JUDICIARY. 

The courts of the United States have no authority to try a captain of a Georgia 
battalion bf inianiry on the charge of murder, alleged to have been committed 
by him on the person of Lieutenant GofT, of the Pennsylvania volunteers, at 
Perote.in Mexico, whilst that place was occupied by American troops, and under 
the authority of a military governor appointed by Major General Scott. 

The United States have no common law respecting crimes— no unwritten criminal 
code ; and their courts have no jurisdiction except that conferred by acts of Con- 
gress, (7 Cr.,33 ; 1 Wheaton, 415 ; 3 do., 336 ; 5 do., 76,) which do not confer 
j nrisdiction over crimes committed in Mexico. 

There is no criminal code which had any validity within the Mexican territory. 

The ofllence, if committed, vras either against the temporary government which has 
ceased to exist, or against the rules and articles for the government of the army, 
to which the troops since dismissed and mustered out of service are not now 
amenable. 

Attornet Gemebal's Offiob, 

November 15, 1848. 

Sm : I have the honor to express an opinion, as required, 
upon the question arising on the communication made by 
Major General Patterson, late of the United States army, to 
the governor of Pennsylvania, and by him transmitted to the 
President of the United States. In this communication it is 
stated that, during the late war with Mexico, while Perote 
was occupied by our troops, and was under the jurisdiction 
of the United States, a military and civil governor having 
been appointed by Major General Scott, Lieutenant Goff, of 
the Pennsylvania volunteers, was deliberately killed by Cap- 
tain Foster, of the Georgia battalion of infantry ; that Captain 
Poster was arrested upon the charge of homicide, and put upon 
his trial before a military commission, organized and consti- 
tuted to take cognizance of the case, by the order of General 
Scott ; and that, after the trial had proceeded for several days, 
Captain Foster escaped from his guard and fled to the State 
of (Jeorgia, where he now resides. The question that arises 
is, whether he can now be tried for the offence with which 
he is charged 7 

It was formerly a subject of much discussion, whether the 
courts of the United States could exercise a common law ju- 
risdiction in criminal cases. It was said that they h^d no 
jurisdiction until conferred by act of Congress; that the 
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United States had no common law respecting crimes — no 
unwritten criminal code ; and, of course, no act could be an 
offence against a law which did not exist, and no jurisdiction 
could be derived from any such source. This opinion seems 
to have prevailed. In the case of the United States vs. Hud- 
son and Goodwin, (7 Crunch^ 32,) the defendants were in- 
dicted at common law for a libel on the President and Con- 
gress of the United States; and the court held that the 
indictment could not be sustained. The Supreme Court alone 
possessed jurisdiction, derived immediately from the constitu- 
tion ; and all other courts, created by the general government, 
possessed no jurisdiction but what was given them by the 
power that created them. Although the indispensable power 
existed to fine for contempt, to imprison for contumacy, and 
to enforce the observance of order, yet, before the courts of 
the United States could take cognizance of an act as crimi- 
nal, the legislative authority of the Union must make the 
act a crime, affix a punishment to it, and declare the court 
which should have jurisdiction. In the case of the United 
States t;^. Coolidge, (I Wheaton^ 415,) this decision was reaf- 
firmed ; and it must be regarded as the settled law until re- 
versed by the court which declared it. 

But, instead of reversing it, the court has since gone very 
far to sustain it ; indeed, it is difficult to say that it has not 
been fully sustained. Although the constitution declares 
that the judicial power of the United States shall extend to 
all cases of admiralty and maritime jurisdiction, it has been 
adjudged by the Supreme Court that the courts of the Union, 
as admiralty courts, can exercise no jurisdiction over mari- 
time crimes and offences which is not expressly conferred 
upon them by act of Congress. In the case of the United 
States t;^. Bevans, (3 Wheaton^ 336,) it was decided that, sid- 
mitting that the third article of the constitution (which de- 
clares that the judicial power shall extend to all cases of 
admiralty and maritime jurisdiction) vests in the United 
States exclusive jurisdiction in all such cases ; and that a mur- 
der committed in the waters of a State where the tide ebbs 
and flows is a case of admiralty and maritime jurisdiction ; yet 
Congress had not, in the act of 1790, so exercised the power 
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as to confer on the courts of the United States jurisdiction 
over such murder ; and for this reason the accused was dis- 
charged. This principle of requiring an express legislative 
provision to confer jurisdiction over the offence was asserted 
again in the case of the United States vs. Wiltberger. (5 
WheaUm^ 76.) It has been often asserted in other cases. 

It becomes, therefore, material to inquire whether there is 
any act of Congress prohibiting homicide in Mexico by an 
American citizen upon the person of another, and conferring 
upon the courts of the United States jurisdiction of such 
homicide. The " act for the punishment of certain crimes 
against the United States," passed April 30, 1790, (I Statutes 
at Large^ 112,) provides in its third section, "that if any per- 
son or persons shall, within any fort, arsenal, dock-yard, maga- 
zine, or in any other place or district of country under the 
sole and exclusive jurisdiction of the United States, commit 
the crime of wilful murder, such person or persons, on being 
thereof convicted, shall suffer death." This offence was not 
committed in any one of the places enumerated, nor in any 
other place or district of country which, by the constitution, 
is placed ^^ under the sole and exclusive jurisdiction of the 
United States," and was, therefore, not within the prohibition 
of this section of the act. By the eighth section it is enacted 
"that if any person or persons shall commit upon the high 
seas, or in any river, haven, basin, or bay, out of the jurisdic- 
tion of any particular State, murder, he shall suffer death 
• # • # . and the trial of crimes committed on the 
high seas, or in any place out of the jurisdiction of any par- 
ticular State, shall be in the district where the offender is ap- 
prehended, or into which he may be brought." 

This offence was not committed on the high seas, nor in any 
river, haven, basin, or bay, out of the jurisdiction of any par- 
ticular State, and is, therefore, not within this provision. In 
the ex parte casaof Bollman and Swartwout (4 Cranch^ 75) 
it was held that this clause, in regard to the trial, applied to 
offences committed in those places, and not to the territories 
of the United States, where regular courts are established 
competent to try those offences. 

Nor is this offence within this section, as modified by the 
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fonrtb section of the B.6t of 1825, (4 Statutes at Large, 115,) 
where the words are — ** that if any person or persons upon 
the high seas, or in any arm of the sea, or in any river, haven, 
creek, basin, or bay, within the admiralty and maritime juris- 
diction of the United States, and out of the jurisdiction of 
any particular State, commit the crime of wilful murder, 
• ♦ * • every person so offending shall suffer 
death." Nor is it affected by the fifth section of this act, as 
it extends only to offences on ship-board. The provision in the 
fourteenth section, that "the trial of all offences which shall 
be committed upon the high seas, or elsewhere, out of the 
limits of any state or district, shall be in the district where 
the offender is apprehended, or into which he may be first 
brought," is substantially the same with that contained in 
the act of 1790, and does not enlarge the number of prohibit- 
ed offences. 

There is no criminal code prescribed by Congress which 
had any validity within the Mexican territory. The laws of 
the United States were not extended over those portions of 
Mexico that were subjected to our arms. The rules and 
articles for the government of the army accompanied the 
army for its government ; but the civil courts derive no ju- 
risdiction from that source. There is, indeed, no law of Con- 
gress relating to the crime of homicide that could be sup- 
posed to be applicable to the act of Captain Foster, and by 
which that act is constituted a crime, or subjected to the 
jurisdiction of the courts of the Union. His crime, if he 
were guilty of the crime charged, was either against the 
temporary government established under the law of nations 
by the rights of war, or against the rules and articles for the 
the government of the army. If it were against the former, 
as that temporary government, and all the laws which ex- 
isted by reason of its action or by force of its authority, have 
ceased to exist by the restoration of the Mexican authorities, 
neither the offence nor any prosecution for it can any longer, 
in contemplation of law, have existence. If it were an of- 
fence against the rules and articles for the government of the 
army, as prescribed by Congress, then, as Captain Foster and 
the volunteer force have been by law disbanded and mus- 
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tered out of the service, and the military commission organ- 
ized for his trial been dissolved, and cannot be revived, it is 
obvioos, for both these reasons, that he can no longer be 
brought to trial upon a charge as for a military offence. 

However much it is to be regretted that the extraordinary 
case of Captain Foster should escape a judicial or military 
investigation, it is of infinitely higher moment that the con- 
stitutional principles of the government, as wisely expounded 
by the judiciary, should be upheld and enforced. If the 
country hereafter should be likely to be placed in circum- 
stances under which a similar case might arise, Congress can 
easily provide against a recurrence of the difficulties of the 
present case. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

ISAAC TOUCEY. 

To the President. 



PENSIONS OF SERGEANTS IN THE MARINE CORPS. 

Tbe joint resolution of Congreae, pasied lOtb Angnst, 1848, placed the officers of 
the marine corps, wiio served with tbe army in the war with Mexico, on an 
cqnal footing with the officers of the army with whom tbej served. 

The phrase " other remnneration," employed in said resolntion, most be understood 
to refer to pensions. 

It was the intention of Congress to remove any distinction in respeot to pensions 
between men in the same relative position, who might be disabled by the loss of 
their limbs whilst fighting side by side in the same service. 

Attorney General's Office, 

November 21, 1848. 

Sir: I have the honor to reply to your letter of the 10th 
instant, requesting my opinion in the case of James Orr, a 
sergeant in the marine corps, who was severely wounded at 
the storming of Chapultepec, in September, 1847. The ques- 
tion is, whether he is entitled to a pension as a sergeant of 
marines, under the act of 23d April, 1800, or as a sergeant in 
the army, under the act of the 26th of April, 1816. In the 
former case, his pension would be six dollars and fifty cents 
per month ; in the latter, eight dollars per month. 

The whole question turns upon the construction of the joint 
resolution of August 10, 1848, which places those of the ma- 
rine corps who served with the army in the war with Mexico, 



Digitized by VjOOQIC 



80 HON. ISAAC TOUCET 

Pensions of Sergeants in tiie Marine Corps. 

" in all respects, as to bounty land and other remuneration in 
addition to ordinary pay, on a footing with the officers, non- 
commissioned officers, privates, and musicians of the army." 

What i» comprehended within the words "other remunera- 
tion?" It does not mean ordinary pay, because it is in addi- 
tion to ordinary pay. It does not mean clothing or rations, 
for they were the same in both branches of the service. It 
does not mean ** bounty land," for that is expressly named, 
and then these words are added, meaning remuneration other 
than bounty land, but, according to the legal rule of construc- 
tion, of a like nature with it. Bounty land is not strictly re- 
muneration, like pay or emoluments, but a benefit secured by 
law for the advancement of the service. A pension to a sol- 
dier disabled by wounds in battle is a similar benefit, secured 
by law for a like object ; and it is looked to by the soldier, 
when he engages, as being, in a more broad and general sense, 
a part of the remuneration which his country promises to se- 
cure to him for his services in her cause. 

The act of 1816 declares that non-commissioned officers 
shall be " entitled" to receive, for disabilities of the highest 
degree, " eight dollars per month" — that is, very clearly, as a 
remuneration for such disabilities. This would seem to have 
been the comprehensive meaning attached to the words " other 
remuneration," when Congress made use of them. If they 
have not this meaning, then they have no meaning at all ; 
for there is no other subject-matter to which they can apply, 
and they must be expunged, as having been used by the legis- 
lature without an object. Besides all this, it was the general 
intention of Congress to place these classes in all respects 
upon the same footing ; and there is neither reason nor justice, 
after such a legislative declaration, in making an invidious 
distinction between two men in the same relative position, 
who have been disabled, by the loss of their limbs, fighting 
side by side in the same service. Such was not the intention 
of Congress. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

ISAAC TOUCEY. 

Hon. John Y. Mason, 

Secretary of the Navy. 
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on his own horse, and sustains the loss intended to be pro- 
vided for, he is included within the bill. 

I have the honor to be, respectfully, your obedient servant, 

REVERDY JOHNSON. 
Hon. Wm. M. Meredith, 

Secretary of the Treasury. 



CUSTOMS--.GOODS ENTITLED TO DRAWBACK. 

The act of 1849, requiring moneya receiTed from cnetoma, Slc., to be paid into 
the treasury withont abatement or redoction, does not depriTc goods of the ban. 
efit of drawback which were aires dy in the country, and entitled to it. 

Its design was to take from ^oods thereafter to be imported the privilege of draw- 
back when once withdrawn from the custody of the officers of the customs, 
and not to extinguish any existing right 

Attorney General's Office, 

March 23, 1849. 

Sir : I have considered the 5th section of the act of the last 
session, "requiring all moneys received from customs and 
from all other sources to be paid immediately into the treas- 
ury, without abatement or reduction, and for other purposes," 
with reference to the question submitted to tl^is office by the 
honorable the Secretary of the Treasury, and am of opinion 
that it does not deprive of the benefit of drawback goods in 
the country at the time the act passed, which, by the then 
existing laws, were entitled to it. 

The first part of the section, in terms, applies only to imports 
made from and after the SOth of June next ; and upon a well 
settled rule of statutory construction, which prohibits, unless 
the intent be clear the other way, a retrospective effect, as 
well as from its phraseology, I am clear that the proper in- 
terpretation of the after-part of the section, which provides 
that "no goods subject to entry shall be hereafter entered for 
drawback, or exported for drawback, after they are withdrawn 
from the custody of the officers of the customs,^ is, that it 
does not apply to goods then in the country, and entitled to 
4lrawback. The design was to take from goods thereafter to 
be imported the privilege of drawback when once withdrawn 
from the custody of the officers of the customs. It was not 



Digitized by VjOOQIC 



HON. REVERDY JOHNSON 



Payment of the Claim of Representatives of Churchill Gibbs. 

the design to extinguish any such existing right. That i» 
left, in my opinion, where this law found it — to rest upon the 
laws in force before and under which the right was acquired* 
The words in the latter part of this portion of the section, 
" after they are withdrawn from the custody," &c., are not 
properly capable of a retrospective operation, but the con- 
trary. 

My opinion, then, is, that the right of drawback exists, un- 
der the antecedent laws, in the case of all goods in the country 
when this act was passed.; but, in regard to all subsequently 
imported, it is to be subject to the provisions of this act. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

REVERDY JOHNSON. 

Hon. Wm. M. Meredith, 

Secretary of the Treasury. 



PAYMENT OF THE CLAIM OF REPRESENTATIVES OF CHURCHILL 

GIBBS. 

Congress having resoWed that the claim of the representatives of Charchill Gibbs 
was provided for by the act of July 5, 1832, and the Hoase of Represeniativea 
having again resolved to that effect, after the Executive department bad decided 
otherwise, it is now the duty of the Executive department to liquidate it. 

Attorney General's Office, 

March 27, 1849. 
• Sir : In the case of the representatives of Churchill Gibbs,. 
referred to this office, I am of opinion that, both Houses of 
Congress having, on the 12th of January, 1848, resolved that 
the claim was provided for by the act of July 5, 1832, and the 
House of Representatives having done so again at the last 
session, after the executive department had, more than once, 
maintained a different doctrine, I am of opinion that a proper 
deference to the legislature demands that their construction 
should be adopted. That a claim should be rejected by the 
Executive because Congress had not, in its opinion, provided 
for it, and the claimant be referred to the latter for relief, and> 
going there, be referred back to the Executive by Congress^ 
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because, in their opinion, they had provided for it by the ex- 
isting lawSy and that it should still be disallowed, would, in 
my opinion, be a reproach upon the justice of the government, 
virhieh it is not only in the power, but the duty, of the Execu- 
tive to prevent. Without deciding, therefore, upon the first 
of the two questions submitted, I am very clear that, upon the 
ground included within the second question, the claim should 
be liquidated. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

REVERDY JOHNSON. 

Hon. Thomas Ewing, 

Secretary of the Interior. 



PAYMENT OF THE CLAIM OF REPRESENTATIVE OF JOHN M. 

GALT. 

The acts of Cotkgttm of the 3d March, 1835, and 13th August, 1848, are legiaUttve 
interpretations of the act of 5th July, 1833, and the ezpreasions of opinions that 
it was the purpose of the third section of the act of 1832 to provide for Virginia 
commutation claims for half-pay as well as for those for half-pay. 

Those legislatiTe interpretations and opinions are binding on the Ezecutire, and 
require the allowance of the present claim. 

Attorney Gbmeral'b Office, 

March 27, 1849. 

Sir : If the question presented by the case of the representa- 
tive of John M. Gait, which you have referred to this office, 
were a new one, and depended alone on the third section of 
the act of the 5th July, 1832, 1 should entertain little or no 
doubt upon it. I should have construed that section as em- 
bracing all claims of a like character with those included 
within the first and second sections, not prosecuted to judg- 
ment and paid, or prosecuted to judgment. These consisted, 
amongst others, of claims for coounutation as well as half- 
pay. 

It would seem to be singular that Congress should provide 
for claims sued to judgment, and not intend, although appar- 
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ently meaning to do bo, to cover all such claims as Virginia 
was responsible for, and could be sued for and made to pay, 
and should, by the imperfection of the terms adopted, fail to 
include all. But the question, as far as that act alone is con- 
cerned, is not, according to the practice of this ofGce, to be 
considered an open one. My predecessors entertained a dif- 
ferent view of the act, and have more than once so decided. 
But, although this is the rule of the office, yet when Congress 
have afterward expressed an opinion in conflict with that of 
the office, it has been considered as in the nature of a legis- 
lative interpretation, which becoming courtesy to the legisla- 
tive department ot the government requires the Executive to 
observe. In this case I think there is such an interpretation. 
The doubt under the act of 1832 was, whether commutation 
claims were provided for by its third section. 

When the opinion of Attorney General Taney was given, 
be does not seem to have had his attention brought to the law 
of Virginia of the 16th December, 1790, (13 Hennivg, 131.) 
under which, as I think, her courts decided that the officers 
referred to in that law were entitled to commutation. The 
judgments against her for such claims were not, I think, 
given by way of compromise, but of right, arising under this 
act of 1790. This opinion, also, was prior to the act of Con- 
gress of 3d March, 1835, (it was given 21st March, 1833,) 
which evidently contemplates commutation claims, and was 
of course prior to the act of 12th August, 1848, making ap- 
propriations for the civil and diplomatic expenses of the gov- 
ernment, by which eighty-one thousand two hundred and 
seventy-three dollars and seventeen cents were appropriated 
"for repayment to Virginia of money paid by that State, un- 
der judgments of her courts against her, to revolutionary offi- 
cers and soldiers and their representatives, for half-pay and 
commutation of half-pay," &c. These two acts, in my judg- 
ment, are to be considered legislative interpretations of the 
act of 5th July, 1832, and as the expression of an opinion by 
Congress, with whom the propriety of paying the claims al- 
together rests, that it was the purpose of the third section of 
the act of 1832 to provide for commutation of half-pay as 
well as half-pay. I think this should be, and is, binding on 
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the Execu ive ; and, of coarse, that the claim in the particu- 
lar case shoald be allowed. 

I have the honor to be, respectfully, sir, your obedient ser- 
vanty 

REVERDY JOHNSON. 
Hon. Thomas Ewing, 

Secretary of the Interior. 



PAYMENT OF THE CLAIM OF SATTERLEE CLARKE. 

Where a claimant execnted a power of attorney to another, authorizing him to 
prooecnte a claim before Congreae/and to appoint a third person to aaaist him, 
and therein assigned to each of them one-foarth of what might be recovered, and 
aathorized them to receive the same ; and the claim being subsequently allowed 
by Congress, and demand of payment of one-half thereof, pursuant to said assign- 
ment, being made at the treasury by the two attorneys, objected to by the admin- 
istratora of the claimant, and refoaed on account of non-compliance with the act 
of 29ih July, 1846— DBCiDED, that the said act clearly prohibita payment to the 
attorneys, except they produce a warrant of attorney executed subsequent to the 
passage of the act allowing the claim, reciting the amount, properly exectited, 
attested, and aclcnowledged. 

Am the act of 29ih July, 1846, was passed prior to the execntion of the power of 
attorney and assignment produced, this construction impairs no previous coatract 
obligations, nor infringes any vested right. 

The sum granted to Clarke by the act of 3d March, 1849, (he having deceded,) 
can be paid only to his administrators. 

Attorney General's Office, 

April 13, 1849. 
Sir: By an act approved 3d March, 1849, the Secretary of 
the Treasury was authorized to pay to Satterlee Clarke the 
sam of fifteen thousand six hundred and thirty-two dollars 
and sixty-one cents. When the law passed, Clarke was dead ; 
and having lefl a will, letters of administration, with the will 
annexed, have been duly issued to his widow and J. H. Smith. 
On the 12th December, 1846, Clarke executed a power of at- 
torney to A. Fuller, of Washington city, authorizing him to 
prosecute the claim, afterwards allowed by the act of 3d 
March, 1849, and to appoint another attorney to assist him; 
and in consideration of their services, assigned to them each 
one-fourth of what might be recovered, and authorized them 
to receive such portion. 
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Under this power Fuller, and J. H. Eaton, esq., appointed 
by Fuller, now claim one-half of the amount allowed. This 
claim is resisted by the administrators ; and I am of opinion 
that without their consent it cannot be allowed. The act of 
the 29th of July, 1846, 1 think, plainly prohibits it. It pro- 
vides that no claim thereafter allowed, by resolution or act of 
Congress, and directed to be paid, shall, nor shall any part 
thereof, be paid to any person or persons other than the claim- 
ant, or his executor or administrator, unless such person or 
persons shall produce a warrant of attorney, executed after 
the passage of such resolution or act, expressly reciting the 
amount allowed, and be attested by two witnesses and ac- 
knowledged by the party making it before an officer having 
authority to take the acknowledgment of deeds, and stating 
in his certificate of acknowledgment that at the time of 
taking it he had read and freely explained the power to the 
party making the acknowledgment. The power under which 
the present demand is made has none of these requisites. 

It is objected to this, that to apply the act in this instance 
would impair the obligation of a contract, and divest a vested 
right. There is nothing in either objection. The law was 
passed before the alleged contract was made, and of course 
before any right could be vested under it. It could neither 
impair a contract nor divest a right acquired under it. The 
law prescribes only a rule of evidence, and with the manifest 
and proper purpose of protecting claimants upon the justice 
or generosity of Congress against ill-advised or fraudulent 
contracts. That a power is upon its face coupled with an in- 
terest, makes no difference in the operation of the law. The 
law was designed to strike at the mischief of ill-judged acts 
on the part of claimants. It was designed to protect them 
from themselves ; and this it does, by covering every case of 
an authority to receive in advance of the allowance of the 
claim by Congress. To construe it as contended for in the 
present case, would be to render it altogether nugatory. 
There is hardly ever an instance of such contracts in which 
the attorney is not to have an interest in the claim for ser- 
vices promised to be rendered in its prosecution ; and if at 
first there were such cases, there will be none hereafter, if a 
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provision to that effect takes the power out of the scope of 
the act of 29th July, 1846. 

That Congress had the authority to pass the law I have not 
the least doubt ; and I entertain as little doubt that it is the 
duty of the department to observe its provisions strictly. I 
am therefore of opinion, that the sum granted to Clarke by 
the act of 3d March, 1849, can only be paid to his adminis- 
trators. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

REVERDY JOHNSON. 

Hon. Wm. M. Meredith, 

Secretary of the Treasury. 



DECISIONS OF HEADS OF DEPARTMENTS BINDING UPON SUB^ 
ORDINATES. 

Tile decision of the head of a department, directing payment of a particular claim, 
18 binding open all the aabordinate officen by whom the same is to be andited 
and paaaed. 

This doctrine has been recognised from the organization of the government, ia 
necessary to its proper operations, and is warranted by law. 

Attornef General's Office, 

April 19, 1849. 
Sir : The opinion of the Secretary of the Interior, direct- 
ing the claim of H. Lassell, for two thousand two hundred 
and twenty-four dollars and ninety-five cents, against the 
Miami nation of Indians, to be paid, is, in my judgment, bind- 
ing upon all the subordinate officers by whom the account is 
to be audited and passed. This has been the practice of the 
government from its origin, and is well authorized by the 
laws organizing the departments, as it is absolutely necessary 
to the proper operation of the government. I deem the point 
so clear that I feel it to be unnecessary to refer to opinions 
upon the question given at difierent times by this office. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

• REVERDY JOHNSON. 
Hon. Wm. M. Meredith, 

Secretary of the Treasury. 
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AUTHORITY TO APPOINT ARCHITECT, &c., OF PATENT OFFICE. 

There is no authority for the appointment of an architect and saperintendent for the 
bnilding of the wings of the Patent Office, directed to be constructed by the dyil 
and diplomatic sppropriaiion bill for the present fiscal year, conferred either by 
that or any other existing law. 

The appointment of an architect and superintendent, therefore, by the Secretary of 
the Interior, was unauthorized, and should be rcToked. 

Attorney General's Office, 

April 19, 1849. 

Sir : I have examined the question submitted to this office 
by your letter of the 17th instant, and am clear in the opinion 
that there is no authority for the appointment, which the Sec- 
retary of the Interior made on the ninth instant, of architect 
and superintendent for the building of the wings of the Pat- 
ent Office directed to be constructed by the civil and diplo- 
matic bill for the fiscal year. The office of general architect 
was abolished by the act of August 26, 1842. That does not 
appear to have accomplished fully the purpose of Congress. 
It did not prevent the appointment of such an officer, under 
any particular appropriation, for the public buildings or 
grounds, or for their improvement, and the application of a 
portion of such appropriation for his compensation. To pre- 
vent this, and so as effectually to prohibit the employment of 
such an officer without the express sanction of Congress, Con- 
gress by the second section of the act of March 3, 1843, pro- 
hibited in terms, amongst other things, the application of any 
portion of an appropriation, made for such purposes, to the 
payment of an architect, unless the same be expressly pro- 
vided for in the act — that is to say, the act making the appro- 
priation. This not being the case in the one under which the 
Secretary has acted, my opinion is that the appointment is 
unauthorized and should be revoked. Having, as you re- 
quested, submitted the matter to the President, I am author- 
ized to state that he concurs in the foregoing opinion. J 

I have the honor to be, very respectfully, sir, your obedient 

servant) 

REVERDY JOHNSON. 
D. C. Godard, Esq., 

Acting Secretary of the Interior. 
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CONTRACT FOR EMBANKMENT AT THE NAVY-YARD AT MEM- 

FHIS. 

The contract for embankment In the navy-yard at Memphis is not within the tma 
meaning of (he proviso in the naval appropriation act of March 3, 1843. 

Attorney General's Opfice, 

April 20, 1849. 

Sir: The contract for embankment in the navy-yard at 
Memphis, stated in your communication to this office of the 
23d ultiilno, is not, in my opinion, within the true meaning of 
the proviso in the naval appropriation act of March 3, 1843. 
It is a well-settled rule of construction, that a specification of 
items, followed by general terms, restrains such terms to 
items of a like character with those specified. As provi- 
sions, clothing, and hemp, for the use of the navy, were spe- 
cially mentioned in the proviso, I think that Congress was 
merely providing for the current and necessary expenses of 
that branch of the service. The general phraseology, " and 
other materials of every name and nature," was designed to 
include the other articles demanded for the same purpose. 

This is the more clear from the kind of notice directed to 
be given by the Secretary of the Navy before contracting. It 
is to specify the articles wanted, and the amount, quantity, 
and description of each ; evidently, in my opinion, showing 
that Congress contemplated articles analagous to those spe- 
cially mentioned in the proviso, and necessary for the same 
purpose for which they were needed. To place a diflferent 
interpretation upon the act, would be attended, I think, with 
much practical inconvenience and mischief to the service. 
Not a tree could be planted in a navy-yard» not an hour's 
work could be done either for its embellishment or improve- 
ment, without an antecedent notice. My opinion, therefore, 
is, that the contract mentioned in your communication of the 
23d of March is not within the proviso. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

REVERDY JOHNSON. 
Hon, William B. Preston, 

Secretary of ike Navy. 
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TRANSFERS OF SURPLUS OF APPROPRIATIONS. 

The President is not anthorized to direct a sarplos of an appropriation for the Win^ 
nebago Indians to be transferred to meet expenses in the Department of the In* 
terior for which the appropriation is inadeqoate, or for which none had been 
made. 

Nor can the head of the department find sufficient anthority in the act of 26th 
August, 1843, to aathorize him to make sach a transfer. 

The power given by that act is limited to transfers within the same bareau, and to 
appropriations for sach objects as are enumerated in its 92d section. 

Attorney General's Office, 

April 25, 1849. 

Sir '• I have considered the two questions submitted to me 
by your department. The first is, whether the President of 
the United States is authorized to order a transfer of a sur- 
plus appropriation for the Winnebago Indians to meet certain 
expenses in the Department of the Interior, for which there is 
either no appropriation or no adequate one T I am clearly of 
opinion he is not. By the act of 3d March, 1809, the power 
of the President to order transfers was unlimited. It was 
afterwards limited by the act of May 1, 1820, except in spe* 
cial cases, where it was taken away altogether. The con- 
cluding words of the 5th section are, that no transfers of ap- 
propriations from one to other branches of expenditures shall 
be hereafter made. This clause has been held by this office, 
and I think properly, as repealing the act of 1809, and pro- 
hibiting the power of the President, except in the instances 
specially provided for in the act of 1820. Since then, and 
down to 1844, various laws have been passed conferring the 
power in various special cases, and, amongst others, Indian 
appropriations. But none of these include an appropriation 
like the one proposed to be transferred. With reference to 
this, the prohibition in the act of 1820 exists, and is in my 
opinion imperative. 

The second question submitted is, whether the transfer can be 
made under the 23d section of the act of the 26th August, 1842 ? 
I think not. It would be singular if such were its design. The 
authority vested in the President by the act of 1809, guarded 
as it was, seems, in the opinion of Congress, to have been liable 
to abuse, and from time to time they restricted it until they 



Digitized by VjOOQIC 



TO THE SECRETARY OF THE TREASURY. 01 

TraDsfers of Surplus of Appropriations. 

almost totally denied it, from the evident policy of confining 
appropriations to the specified objects for which they were 
made-— a policy as sound in theory as it has been wholesome 
in practice. After this act of Aagust, 1842, they in some 
cases, bat very limited, vested the power in the President 
Now it can hardly be supposed that whilst apprehensive of 
the power when vested in the President under the check of 
the act of 1819 — ^an apprehension proceeding and continuing 
until and after the act of August, 1842 — that Congress should, 
by that act, give it in almost unlimited terms, and without 
any other check than his discretion, to the head of each de- 
partment of government. And it would be, if possible, yet 
more singular, that, if such were their purpose, they should 
so soon afterwards be found expressly and totally denying it 
to the head of one of the departments — the Secretary of the 
Navy — ^when acting in subordination to and under the con- 
trol of the President, as they did by the act of 31st August, 
1842 ; and yet designing such power should so continue, as is 
contended, vested it only five days before in the Secretary 
without limit, and exercising it upon his own uncontrolled 
discretion. I am satisfied such was not the purpose of Con- 
gress. What, then, is the true meaning of the 23d section of 
the act of the 26th August, 1842? But for the practice under 
it, which I understand has since prevailed, it might well be 
doubted whether the power to transfer, given by it to the 
beads of departments, was not limited to the very appropria- 
tions made by the act itself. The practice, however, has been 
continued so long, and, as I am told, unquestioned, that it is 
not my purpose now to call it in doubt. But I am very clear 
that the power given by it is to be confined to transfers with- 
in the same bureau in the department making the transfer, 
(and not from bureau to bureau,) and to appropriations to 
such objects as are specially enumerated in the 22d section 
of the act. To construe it so as to give an uncontrolled 
power, covering all appropriations for all objects, involves 
the absurdity of taking a supposed dangerous control over 
the money of the government from the heads of departments, 
when under the advice or restraint of the President, and 
vesting it, without any advice or restraint, in the heads of 
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departments alone. Such never could have been the design 
of Congress. 

My opinion, then, is, that the contemplated transfer cannot 
be made under the 23d section of the act of 2^h August, 
1842. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

REVERDY JOHNSON. 

Hon. W. M. Meredith, 

Secretary of the Treasury. 



VIOLATION OF THE NEUTRALITY ACT OF 1818. 

The parchaee and fitting out a war steamer by the German government in the port 
of New York, whilst a state of war exists between that government and Den- 
maris, and whieh is adapted for cruising and committing hostilities against the 
property or subjects of the latter, is contrary to the provisions of the 3d section of 
the act of 20th April, 18 L8. 

The act makes no distinction between the degreess of intent with which a TesBel 
shall be fitted out ; any intent to commit hostilities against a nation with which 
the nation fitting her out is at war, is within its prohibitions. 

Attorney General's Office, 

April 28, 1849. 

Sir : I have considered the questions submitted to this office 
by your department, arising from the purchase and fitting 
out the steamer United States by the German government, in 
the port of New York, with all the care demanded by their 
importance, and the desire to preserve faithfully the neutral 
relations of the United States, without violating the courtesy 
due a friendly power. The result I proceed to give you. 

The long-cherished feeling of this government, originating 
in 1794, and ever since continued, has been to maintain a 
strict neutrality between belligerant nations. This policy, 
which we had a clear right to adopt, has commended itself 
by its results to the favor of the people ; and it is our duty to 
uphold it by enforcing the laws according to their fair con- 
struction, and looking to the objects designed to be accom- 
plished by them. For the purpose of this opinion, it is un- 
necessary to refer particularly to any other than that of the 
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20th of April, 1818. And the question is, Whether the ca49e 
of the steamer in question is not within the provisions of the 
3d section, assnming the case to be as it is stated by his Ex- 
cellency Baron Roenne in his communication to your depart- 
ment of the 14th instant! 

I am clearly of the opinion that it is ; and for these reasons : 
First. A state of war still exists between Denmark and the 
German Empire, as far as we are advised, and did exist da- 
ring the fitting out of the steamer. Second. She is being 
fitted out and armed as a vessel of the German government, 
and is calculated to cruise and commit hostilities against 
Denmark, its property, or subjects. Third. A ship so armed 
and fitted, when upon the high seas, in a state of war, is false 
to its fiag and honor if it does not commit hostilities upon an 
enemy whenever and wherever it meets one. The intent of 
her employment, as far as her enemy is involved, cannot be 
peaceful ; it must be warlike. Whether the meeting is ac- 
cidental or designed, the conflict is intentional. It is known 
beforehand that, in such a contingency, hostilities or a sur- 
render must ensue. As the latter is never to be imagined, 
the former must be considered as intended. It was by no 
means the object of the act of 1818 to distinguish between 
a proximate or immediate intent, and any other intent, in the 
use of the word "intent" in its third section. Any intent, di- 
rect or contingent, to cruise and commit hostilities with the 
vessel fitted out, against a nation with which the nation fit- 
ting her out is then at war, is within the act. The design 
was to prevent the United States from aiding either belliger- 
ant ; to observe an absolute neutrality ; and to do this by 
prohibiting the fitting out of vessels for the service of either 
in our ports. To construe the law as Baron Roenne suggests, 
would be to render it almost wholly nugatory. This is evi- 
dent from a consideration of the instance before us. The 
proximate intent, it is contended, is not to cruise or commit 
hostilities against Denmark. But the vessel is to repair to 
Bremer-haven, there to await orders ; and what those orders 
are to be, it is impossible to anticipate. " They must of ne- 
cessity depend upon contingencies which shall then exist, and 
which cannot now be foreseen." 
Vol. V— 7 
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The design, therefore, to cruise, &c., is not disavowed. The 
warlike purpose of the vessel is not disclaimed ; but, because 
there is no actual present intent to cruise, &c., and because 
she may reach the. place of her first destination without meet- 
ing an enemy, and peace may be restored before she receives 
orders to cruise, the intent of her equipment is innocent. 
Such is not the meaning of the law. 

In this opinion I am perfectly clear ; and I find myself sup- 
poi-ted by several opinions in analogous cases heretofore given 
by this office and upon more than one occasion sanctioned by 
the Supreme Court 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

REVERDY JOHNSON. 

Hon. John M. Clatton, 

Secretary of State. 



PAYMENT OF THE CLAIM OF EBENEZER WARNER. 

Congrefls having made an appropriation to pay the " balance" doe Ebenezer War- 
ner for conBtmcting a light-hoaoe at White Fish Point, on Lake Superior, after 
he had been paid the price stipulated in his contract, and after he had petitioned 
that body for a iiirther allowance on account of his having been obliged to lecon- 
struct soi^e portion of the tower, which had been riven by lightning durittg the 
progresi of the work, it must be inferred that the term " balance" was used, not 
with reference to the contract price, but in connexion with the additional expen- 
diture caused the contractor by a calamity which he could not avert. 

The appropriation ia due to tha claimant ; Congress designed it to be paid him ; 
and these is no diacietion left the accounting officers of the treasury to diaaUow 
it, in whole or in part. 

Attorney Genbbal's Opfiob, 

May 8, 1849. 

Sir : I have considered the question you have submitted to 
me in relation to the claim of Ebenezer Warner to the sum 
of three thousand two hundred and ninety-eight dollars, ap- 
propriated by the civil and diplomatic bill of the last session, 
" to pay the balance due" him for " constructing the light- 
house at White Fish Point, on Lake Superior." On the second 
of August, 1847, Warner contracted to build a light-house 
and dwelling at that place for four thousand nine* hundred 
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dollars, payable after their completion and delivery. When 
the tower was nearly completed it was so injured by lightning 
as to render rebuilding necessary, and it was rebuilt by War- 
ner, and the contract price paid him by the collector of Michil- 
limackinac, on the 30th of September, 1848. In January, 
1849, he petitioned Congress for a further allowance of three 
thousand five hundred and fifteen dollars and seventy cents 
for the work on the tower done in consequence of its destruc- 
tion, and for supposed extra work; beyond the contract, in 
constructing the foundation of the tower and house ; amount- 
ing, as he alleged, in the whole, to the sum stated, 93,515 70. 
The chairman of the committee of the House to which the 
claim was referred, and by which, as appears by their regis- 
ter of proceedings, it was allowed, with the exception of two 
hundred and seventeen dollars arid seventy cents for the sup- 
posed extra work, moved as an amendment to the civil and 
diplomatic bill the appropriation before stated. 

Upon these facts, I am clear in the opinion that Warner is 
entitled to the entire sum appropriated. The objection raised 
by the First Comptroller is not^ I think, a good one. He sup- 
IK>ses that as the appropriation was only to pay the balance 
due Warner for constructing said light-house, and as by the 
original contract nothing was due, the contract price having 
been paid him, the appropriation has no operation whatever. 

When it is remembered that what was paid was received 
by the contractor before his petition to Congress, and under 
an antecedent appropriation, and that it was the whole 
amount he was then entitled to receive, and when it is also re- 
membered that that portion of his further claim which was 
for the foundations of the tower and dwelling, and which 
must have been embraced by the original contract, was dis- 
allowed by the committee, and the appropriation made b> 
their chairman was for the exact balance arising from the 
results of the lightning, it must, it seems to me, be apparent 
that the design was to give him that sum over and above 
the amount which he had before received. 

The term ^ balance" used in the appropriation was used 
not with reference to the contract price, but to that in con- 
nexion with the additional expenditure caused the contractor 



Digitized by VjOOQIC 



96 HON. REVERDT JOHNSON 

The Marshal of the District of Georgia. 

by a calamity over which he had no control. In my opinion, 
then, the further appropriation is due the contractor ; that 
Congress designed he should be paid it, and that there is no 
discretion left the accounting officers of the treasury to disal- 
low it, in whole or in part. 

I have the honor to be, very respectfully, sir, your obedient 
servant^ 

REVERDY JOHNSON. 

Hon. Wm. M. Meredith, 

Secretary of the Treasury. 



THE MARSHAL OF THE DISTRICT OF GEORGIA. 

The marshal of the district of Georgia, appoiDted whilst snch district covered the 

entire State, continaed in office after the State was divided, as marshal of both 

districts, and his hail continued liable for his acts. 
The act dividing the State into two districts, hat continuing the incumbent of the 

office of marshal, neither enlarged nor changed the duties of the officer, nor varied 

in any degree the risk and responsibility of his sureties. 

Attorney General's Office, 

May 8, 1849. 
Sir : The marshal of the district of Georgia, appointed and 
.qualified previous to the act of the 11th August, 1848, and 
when that State constituted but one district, is in my opinion 
still in office, as marshal of each of the two districts into 
which the State was afterwards divided by the act ; and his 
bond embraces the duties of each. The obligation of the 
bond was not enlarged by the operation of the act. The ter- 
ritorial limit and character of his duties remain the same. 
The responsibility of the sureties was, therefore, not in any 
way extended. 

That he continued to be marshal over the State is clear from 
the, very words of the act. The 7th section clearly so pro- 
vides. I answer, therefore, the question you have submitted 
to this office in the affirmative. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

REVERDY JOHNSON. 
Hon. Thomas Ewing, 

Secretary of the Interior. 
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OPINIONS OF ATTORNEYS GENERAL AND DECISIONS OF AU- 
DITORS. 

Although the aets prescribing the duties of Attorneys General do not declare 
the eflfect of their advice, it has been the practice of the departments to heed it. 
It has been found greatly advantageous, if not abeolately necessary, to have uni- 
formity of action upon analogous questions and cases ; and that result is more 
likely to be attained under the guidance of a single department constituted for 
the purpose, than by a disregard of its opinions and advice. 

Aets of Congress granting relief in qMcial oiees, and. referring claims to the 
Second Auditor, confer upon him a jurisdiction exclusive of any other depart- 
ment ; and where one Auditor settles such accounts, his successors are bound by 
kis decisions. 

Attorney Geni^ral'b OmcE, 

May 8, 1849. 

Sir : In the matter of the claim of the representatives of 
George Fisher, made under the act for their relief of the 12th 
of April, 1848, the two questions you have submitted to this 
o£Elce I have duly considered. They are these : First, is the 
opinion of a former Attorney General upon the decision of 
the late 'Second Auditor obligatory upon the present incum- 
bent? and secondly, ought interest to have been allowed 
under the act of Congress referred to 7 

First, the duties of the Attorney General are prescribed by 
the judiciary act of 1789, and are, ''to give his advice and 
opinion upon questions of law when required by the Presi- 
dent of tlie United States, or when requested by the heads of 
any of the departments, touching any matters that may con- 
cern their departments.** The act does not declare what ef- 
fect shall be given to such advice and opinion, but it is be- 
lieved that the practice of the government has invariably 
been to follow it. This has been done from the great advan- 
tage and almost absolute necessity of having uniform rules of 
decision in all questions of law in analogous cases — a result 
much more certain under the guidance and decision of a 
single department, constituted for the very purpose of advi- 
sing upon all questions, and with supposed special qualifica- 
cations for such a duty. In my opinion this practice should 
be considered as law; 

By reference to the act giving relief in this case, it will be 
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seen that the whole subject of the claim is submitted to the 
exclusive judgment of the Second Auditor. No other depart- 
ment has any jurisdiction over it. His judgment was made 
absolute. By the last report of that officer he did allow inte- 
rest, and the interest, with the principal then allowed, has 
been paid the claimants. This, in my judgment, decides the 
question as to the title to interest under the act. The Au- 
ditor thought — whether correctly or not, is (and I express no 
opinion upon it) not submitted to me — that such was the 
meaning of the law. His successor, under another rule per- 
fectly well settled, has no right to disregard the decision. He 
is bound to esteem it a correct one. {The United States vs. 
Bank of the Metrofhlis, 15 Pet., 377.) 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

REVERDY JOHNSON. 

Hon. Wm. M. Meredith, 

Secretary of the Treasury. 



PAYMENT OF AN APPROPRIATION FOR THE CREEKS. 

The moneys appropriated in ezecntion of the treaty of 24th January, 1826, with 
the Creeks, may be paid to the cfaie6 and headmen of that nation, apon their 
execQting a release in full for all chiima for principal and interest on account 
of the emigration of thirteen hundred Indians, &c. 

Had Congress intended to exact a release from the individual Indians, they would 
have doubtless expressed that intention in the law. 

The treaty will be executed by a payment to the chiefs. 

Attorney Gbnebal*s Office, 

May 10, 1849. 

Si& : In compliance with your request, I have considered 
the question you have submitted to this office, as to the true 
construction of the fourth section of the civil and diplomatic 
bill of the 12th of August, 1848. But for the opinion of the 
late Attorney General, I should have had little, if any, diffi- 
culty in giving you an answer. Unaffected respect for that 
officer, which the files of this office cause me to entertain, 
renders me somewhat doubtful of the correctness of my own 
judgment. I have no right, however, as you have submitted the 
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question to me as an original one, to rely upon that opinion 
as conclusive. I proceed, therefore, to give you my own in- 
terpretation of the section. 

The sum there appropriated was in execution of the 9th 
article of the treaty of the 24th January, 1826 ; and the in- 
quiry is, whether it can be paid to the Creek nation of Indians, 
or to the order of the delegation of Indians aforesaid, ^ to 
whom, by its terms, it is directed to be paid, without a release 
from the thirteen hundred Creek emigrants,'' or their repre- 
sentatives, for the satisfaction of whose claims under the 
treaty it is provided. 

My predecessor was of opinion that such a release was 
necessary. I do not agree with him. His doubt was, whether, 
without that release, the United States might not continue 
liable for the amount in the event of its not being paid over 
to the Indians. I think differently. By the article of the 
treaty, the sum agreed to be paid was not to be paid to these 
Indians individually, but to the chiefs of the party, to be by 
them divided among the chiefs and wfiurriors. The language 
is, ^ The United States agree to present to the e^hiefs of the 
party, to be divided among the chiefs and warriors.** The 
payment, therefore, to the chiefs would be a discharge of the 
obligation, whether the division was afterwards made ** among 
the chiefs and warriors," or not. The matter f ^nained just 
as the treaty left it until the passage of the act before me of 
the 12th of August, 1848 — ^twenty-two years afterwards. If 
the individual release of each Indian was not contemplated 
by the treaty, it would be singular, after such a lapse of time, 
when in all probabilty they were dead or scattered, and the 
difficulty of finding them or their representatives was neces- 
sarily great, if not impossible, that Congress should have de- 
signed, when, too, they were manifestly solicitous to have the 
claim under the treaty finally settled, to make that settlement 
dependent on the execution of such a release. In my opin- 
ion, they had no such purpose. If that were their view, they 
would, I am bound to think, have accomplished it by express 
terms. Instead of doing this, they merely provide that a re»- 
lease be executed to the United States in full for all claims 
for principal and interest on account of the emigration of 
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said thirteen hundred Creek Indians, and not that there be a 
release by the individual Indians. In the absence, then, of 
phraseology clearly indicating that it is to be executed by 
them individually, I think the true meaning of the section is, 
that it is to be executed by those to whom the payment is to 
be made — that is, to the Creek nation of Indians, or to the 
order of the delegation of Indians, &c. 

If the release offered answers, therefore, either of these 
suggestions as to parties, my opinion is, that it is in form such 
as the act referred to demands. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

REVERDY JOHNSON. 

Hon. Thomas Ewing, 

l^cretaft/of the Interior. 



ENDORSEMENT OF CERTIFICATES OF COUPON STOCK. 

A valid transfer of certificates of coupon stock issued under the 2d section of the 
act of March 31, 1848, may be made by an endorsement in blank— the object 
of that part of the section referring to coupons being to enable the certificates to 
pass by delivery. 

Although the purpose would have been, perhaps, better effected had they been, on 
their &ce, payable to the bearer, the omission does not place them under the pro- 
visions of the 1st section, allowing transfers only on the books of the treasury. 

Attorney General's Office, 

May 12, 1849. 
Sir : The question submitted to this office in relation to the 
sufficiency of an endorsement in blank to pass title to certifi- 
cates of coupon stock issued under the 2d section of the act 
of March 31, 1848, authorizing a loan of sixteen millions of 
dollars, I have duly considered. I have no doubt of the va- 
lidity of such a transfer. The very object of that part of the 
section referring to coupon stock was to make the certificates 
pass by delivery, instead of by transfer, on the books of the 
treasury. The better way to efiect this purpose is to have 
them on their face payable to bearer ; and I would advise that 
this be always done in future. The omission to adopt that 
form in the present instance does not, however, in my opinion^ 



Digitized by VjOOQIC 



TO THE SECRETARY OF THE NAVY. 101 

Compensation of the Officers of the Murine Corps. 

place the certificates under the provision of the 1st section of 
the law, allowing only a transfer on the books of the treasury. 
All that is required to pass title in them is the endorsement of 
Corcoran & Riggs to Peabody and his blank endorsement. 

If, then, when the certificates are produced at the treasury 
for payment, they are known, or proved to the satisfaction of 
the department to be genuine, they must be paid to the holder, 
although there has not been a transfer to him on the books. 
Such endorsements place the stock in the hands of the holder, 
with the same title, in all respects, as if it had been made, in 
the first instance, payable to bearer. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

REVERDY JOHNSON. 

Hon. Wm. M. Meredfth, 

Secretary of the Treasury. 



COMPENSATION OF THE OFFICERS OF THE MARINE CORPS. 

The marine offieers who were reduced under the 4th Becrion of the act of March 9, 
1847, aod restored under the naval appropriation act aabaeqiientiy paased, are not 
entitled to pay during the intenral. 

Had it been the design of the act which restored them to give pay, during the in- 
terval of the redaction, as well as rank, it would have been so declared. 

The relation back was for rank, not for pay. 

Attorney General's Office, 

May 14, 1849. 

Sir : I have considered the question submitted to this office 
as to the right of the marine officers reduced under the 4th 
section of the act of March 2, 1847, and restored, under the 
naval appropriation act of the last session, to pay during the 
interval, and am of opinion that they are not so entitled. At 
one period jof the government, but only in a few instances, 
SQch pay has been allowed officers who, leaving the army or 
navy, were afterwards reinstated ; but it was always, in my 
opinion, without law, and, so far from receiving the approba- 
tion of Congress, was strongly, and I think justly, condemned 
by a committee of the House of Representatives. (See report 
tjf the Committee on Public Expenditures of the 24/A of March^ 
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1842, No. 459, 2d session 2Hh Congress.) All principle is 
against it. When no service is needed, no compensation 
should be allowed. Any other doctrine would be mischievous, 
as leading to an expenditure of which Congress can have no 
antecedent knowledge. 

The only question in the present instance is, whether it was 
not the design of the act of the last session, under which this 
restoration was made, to give the pay, during the interval of 
the reduction, as well as to give the rank ? I think not. If 
it had been, it is fair to presume that it would have been so 
declared. The whole object was to place these gentlemen 
back in the service ; but this was to be done by a new com- 
mission. The relation back was for rank only, not for pay. 
The right to that is to be decided upon other grounds ; and I 
know of no other safe legal one than that of service. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

REVERDY JOHNSON. 

Hon. Wm. B. Preston, 

Secretary of the Navy. 



THE CLAIM OF COLONEL J. M. CRESEY. 

The Execative has no anthority to allow th« claim of Colonel J. M. Cresey ibr dia- 

bursementa made by him in organizing a regiment of volnnteera daring the war 

with Mexico under the authority of Major General Gainea. 
The joint reaolutiona of 1836 and 1837, and the act of Jane 2, 1848, require the 

troops, for which diabnzwrneats ahonld be made, to haY« been mnatered and re- 

eeived into aerfice. 
Thia claim being meritoriona, ia commended to the fiivorable conaideration of Con- 

greea. 

Attoenby 6eneral*s Opf iob. 

May 18, 1849. 
Sir : The questions submitted to this office for my opinion 
concerning the claim of Golonel J. M. Cresey for disburse- 
ments made by him in organizing a regiment of volunteers 
during the war with Mexico, under the authority of Major 
General Gaines, have been considered. 

The meritorious character of the demand entitles it to all 
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the favor the Executive can give, and my examination has 
been made virith a desire to have it allowed, if any fair inter- 
pretation of the authority of the Executive would justify it i 
but I can find no such authority. 

The claim can only be paid under the joint resolutions of 
July 16, 1846, and of March 3, 1847, and the act of June 2, 
1848. Neither of these, in my opinion, embraces it. The 
first — the resolution of July 16, 1846— covers only disburse- 
ments by individuals in the fitting out and preparing volun- 
teers or militia to join General Taylor's army, which he or 
General Gaines may have called upon a State to furnish. A 
mere authority to an individual citizen, or citizens, emanating 
from either of these officers, is not within its terms ; and of 
course no expenses incurred under such authority are provided 
for by it. The other resolution and the act of Congress are 
equally imperative in relation to the claim. The meaning of 
each, so far as the question before me is concerned, is that 
the expenses provided for by each shall have been incurred in 
the particulars stated concerning volunteers before they were 
mustered and received into the service. But mustering and 
reception into the service must have followed such disburse- 
ments to bring tbem within the meaning of the resolution or the 
act. The implication of this purpose from the terms used is, in 
my opinion, too strong to be resisted. The patriotic character 
of the claim addresses itself so persuasively to me, that I can 
have no doubt that Congress would cheerfully allow it if their 
attention was called to the subject. 

As it is, however, my opinion is, that there is no authority 
for its payment. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

REVERDY JOHNSON. 

Hon. G. W. Crawfobb, 

Secretary of War. 



ACCOUNra OF DISBURSING OFFICERS. 

Disbiining offioen of the goTemment, in aeoeptuig their officef, a«ame the risk 
and tronble of exchanges and transportation of fonds, and cannot charge for in- 
aorance^ but only for the actual expenses of traaspertatioa. 
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If they insure the amount received, upon a drafl to cover their liability to the gov- 
ernment, it is for their own indemnity, for if it be lost by force, theft, hazard o^ 
the elements, or any other cause, they are responsible. The transportation is 
never at the will of the government, but always at that of the officer. 

Antecedent authority to insure cannot charge the department for a loss. 

Attorney General's Office, 

May 23, 1849. 

Sir : The question submitted to this office by your letter of 
the 21st instant I have duly considered, and answer as follows: 

1. A disbursing officer of the government unable to ex- 
change a treasury draft at par, and compelled to present it at 
the place of payment, and then to transport the avails to that 
of disbursement, has no right to charge expenses for .insurance. 
In accepting the office, he assumes the risk and trouble of such 
an exchange, and can only claim an allowance for the actual 
expense of transportation. If he insures, it is to cover his 
own liability to the government for the amount received upon 
the draft ; and that liability is partially fixed when he receives 
the draft. If it is paid, it is absolutely fixed. If not paid, it 
is his duty to notify the department of the non-payment. 
No matter how the fund be lost, if lost, he is equally respon- 
sible. Though taken from him by force or theft, or lost by 
the hazards of the elements, or from any other cause what- 
ever, the liability continues. In cases of this kind, the officer 
can only obtain relief from Congress. It is obvious that any 
other doctrine would subject the government to constant 
frauds. {United States vs. Prescott and others. 3 Howard, 
687.) 

The answer to the second question is embraced in that to 
the first. The transportation is never at the will of the gov- 
ernment, but always at that of the officer. 

3. Nor could an antecedent authority to the officer to insure, 
charge the department for a loss. That, as stated before, is 
assumed the moment the money is chargeable, and remains 
until the amount is returned, or disbursed and accounted for« 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

REVERDY JOHNSON. 

Hon. Wm. B. Preston, 

Secretary of the Navy. 



Digitized by VjOOQIC 



TO THE SECRETARY OP STATE. 105 

Claim of Henry De La Francia. 

CLAIM OF HENRY DE LA FRANCIA- 

Where an inhabitant of the United States sold to the officers of the proTiriona 1 
government eatabliahed in West Florida prior to 3d December, 1810, certain 
arms and ammunition, which were snbseqaently received at the garrison at Baton 
Rouge, and used by the said provisional government, and subsequently by the 
forces of the United States, in the defence of New Orleans ; and, after the pas- 
sage of the act of 18th April, 1814, presented his claim to the accounting officers 
for the price of said arms and ammunition, and fiiiled to obtain payment, and 
afterwards appealed to Congiess for redress, from time to time, until the 14th of 
August, 1848, when he obtained the passage of an act directing the liquidation 
and settlement of his claim ; and, upon its presentation under the last-mentioned 
act, questions being raised concerning the amount to be allowed, and the pro- 
priety of an allowance of interest, &c. — ^dicidbd, that the amount of principal is 
to be graduated by the contract of purchase, and that interest is allowable thereon, 
under the construction given to the act of 1814, under which it was first presented, 
and under which similar claims were allowed. 

In general, the government, which is always to be presumed ready and willing to 
discharge its obligations, pays no interest ; yet from considerations of state policy, 
it has sometimes, as in the case of claims under the act of 1814, allowed it. 

Interest at the rate of ax per cent, to be computed from the date of the sale to the 
date of the act of 1848, may be allowed upon the present claim. 

Attorney General's Office, 

May 30, 1849. 

Sir : The case of the claim of Henry de la Francia, referred 
by your department to this office, I have considered with the 
care demanded by the character of the questions upon which 
it depends, and the amount it involves. ' 

The facts of the case, also satisfactorily established, are 
these : The people of West Florida, desirous of casting off 
Spanish rale, established a provisional government, prior to 
the 3d of December, 1810. Under the authority of the gov- 
ernment, Colonel Reuben Kemper, on that day, purchased, for 
the use of the government, of De la Francia, arms, ammuni- 
tion, (fee, and agreed to pay for them the sum of eleven thou- 
sand eight hundred and fifty dollars. On the 5th of the same 
month, under Kemper's letter of instructions. Captain Goss 
received and receipted for the arms, &c., and they were de- 
livered at the garrison at Baton Rouge, used by the military 
of the government, and a portion of them afterwards used by 
the forces of the United States in the defence of New Or- 
leans, in 1815. I do not state the evidence of these facts. It 
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is sufficient to say that they are, in my judgment, most clearly 
established by the proofs filed with the claim. The patriotic 
exertions of the temporary government contributed to the 
subsequent acquisition of West Florida by the United States ; 
and in a spirit of just and enlightened liberality, Congress 
passed the act of 18th April, 1614, for the liquidation, upon 
principles of justice and equity, of all claims of the inhabit- 
ants of the province ^ for advances by them made for the use 
and benefit of the United States prior to and since the taking 
of possession, &c., by the United States." Under this law, 
large sums have been paid ; and, as appears by the vouchers 
ou file and the opinions of the proper officers of the govern- 
ment, the term "advances" was construed to embrace ad- 
vances or sales to the conventional government of articles of 
war, or any. other jproperty calculated or intended to aid in 
accomplislvng the pu7p|>se3 of that government — i. e., the 
destruction of the Spanish power. 

Among tieVlftiis preBeMted under that act for allowance 
was the one, now in question. Of the amount of the claim, 
or the fact of tlie purchase of the arms by Colonel Kemper, 
or his full author.ity to act for the convention, no question at 
that time seems to have been made. Nor was it, in fact, ever 
rejected. It was but suspended by the Secretary of State, 
Mr. Rush, and, as appears by a memorandum of Mr. Pleason- 
ton, the Fifth Auditor, under an impression that the articles 
purchased had been obtained from the Spanish government 
by De la Francia under circumstances which still lefl them the 
owjiers. 1 can see no evidence of the justness of this impres- 
sion. It is, I think, in conflict with all the clearly-established 
facts in the case, and with the conduct of the claimant and 
his agent in prosecuting it upon the United States. Beside 
this ground for its suspension, I can see nothing in the evidence 
I have before me — which is all the proof in possession of the 
department at the time — to show any other ground against 
it. I have not the time, nor is it necessary, to state at length 
the reasons for believing that the particular objections were 
unfounded. A word or two will be enough. The arms, &c., 
were in the possession of De la Francia, as the apparent 
owner ; and such a possession is prima facicB evidence of real 
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ownership, amounting, unlees disproved^ to conclusive evi- 
dence. There is not a word of proof, other than the mere 
^impresnon " of the Fifth Auditor that he was told the fact 
by the agent of the claimant, when he was urging the claim, 
that the arms ever belonged to Spain, much less that they 
had been illegally acquired from her. It is impossible that 
the recollection of the Auditor can be accurate. Colonel 
Kemper is admitted to have been both an intelligent and an 
honest man— qualities inconsistent with the fact stated by 
the Auditor. It is in evidence, too, that, being sued for the 
amount of purchase by De la Francia, upon his personal lia- 
bility under the contract of sale, Kemper set up no such de- 
fence, although it is quite clear thart; he did defend the case in 
perfect good faith, and upon every groundthathe thought he 
could make good. His omission^MM^Meol^ — one as 
fatal to the demand upon him airit^i»Ma Iro^l^Ae demand 
against the United States — is,\i my i^< j|g ggg^ lonclusive 
that he knew there was no foN^!|fnS6BW>^. have no 
doubt, therefore — not the shadmr of one — th^ Ue claim 
should have been allowed under me|»l9l^nn. ^ 

What is the effect upon it of '^^7|j| rjti ^*^"i and the 
subsequent fruitless efforts to have it re vi^fo under that act? 

It may be true — ^though that I should greatly doubt — that 
but for the act of the 14th of August, 1848, such suspension 
of efforts would be conclusive against it now. But that act 
renders such an inquiry unnecessary. Congress was applied 
to for spicial relief by the claimant and his heirs, in 1832, 
1836, 1838, 1844, 1846, and 1847. In 1846 a favorable re- 
port was m£uie by the Committee of Claims of the Senate. 
In January, 1847, another favorable report by the same com- 
mittee; and on the 2d of February, 1848, a third report of 
a like character by the Judiciary Committee of that body, ac- 
companied by a bill, which was passed. This bill was re- 
ferred to the Judiciary Committee of the House, who rejected 
it, vith an amendment, accompanied by a detailed report in 
its favor. As amended, it was passed afterwards by both 
houses, and is the law of the 14th of August, 1848. In con- 
sidering that act, these several favorable recognitions of the 
claim by committees of Congress are to be regarded. Under 
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the circumstances attending them, I am clear in the opinion 
that the.fact of a claim by De la Francia is to be considered 
as admitted by Congress, the amount only being to be ascer- 
tained by your department. In this mind I am sustained by 
various opinions of this office ; and a moment's reflection will 
show that it is founded on the respect due by the Executive 
to Congress. When they have legislated upon reports of 
their appropriate committees, charged especially with such 
investigations, it would be against the courtesy due from the 
executive to the legislative department of the government to 
disregard such reports. They seem to show the intent of Con- 
gress, and, in a case of this character, must be held to give 
the true construction of the law. The claim, then, being 
thus, in my opinion, established by the evidence as well as by 
legislative recognition, and the amount only open for inquiry, 
three questions in this connexion are to be considered : First. 
What is the amount of the principal of the claim ? Second. 
What, if any, interest is due upon it ? Third. From what 
period and to what period is the interest to be calculated? 

First, as to the principal. This is settled by the contract 
of purchase of the 3d December, 1810. It is, as agreed by 
that contract, eleven thousand eight hundred and fifty dollars. 
If any thing is due for principal, that is the amount. 

Second, as to the interest. The general rule, and one ex- 
ceedingly important, for obvious reasons, to observe, is, that 
the government pays no interest. It rests upon the assump- 
tion that the government is ever willing to discharge all its ob- 
ligations, and that the delay in doing so is not to be attributed 
to any laches on its part. But to this rule there are excep- 
tions. Without stating all the grounds upon which excep- 
tions have been made, it is sufficient in my judgment, in this 
particular case, to state that, in the construction of the act of 
1814, interest was allowed upon all the claims liquidated un- 
der it, from the time they arose to the date of that act ; and 
Congress afterwards recognised the propriety of this construc- 
tion by appropriating expressly for the principal and interest 
allowed. (Acts of 9lh April, 1818, and Ulh April, 1820.) 
This was, no doubt, owing to the particular character of the 
claims, growing out of the patriotic exertions giving rise to 
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them, and the direct benefit of these exertions in securing to 
the United States a desirable and valuable territory. 

Considerations of state policy require, in the liquidation of 
such demands, the indulgence of liberality; and it was in 
regard to interest, as in regard to all other matters, extended 
to them. The propriety and the obligation, therefore, of aU 
towing interest upon them, are not, I think, to be esteemed 
vpen questions. The act of 1814 has received that interpre** 
tation^ and it is manifestly in accordance with the policy 
which led to its passage. 

Interest being chargeab1|5^ the second inquiry under this 
bead is, wbat rate should be allowed T The claimant insists 
that he is entitled to ten per cent, upon the ground of contract^ 
and because that was the rate establisbed in December 1814, 
in West Florida. The only written contract is tbe receipt, 
i&c, for the arms, &c., and that is silent as to interest. Col. 
Kemper says, in one of his answers to an interrogatory pro- 
pounded to him in the suit against binQf before alluded to, that 
he agreed to pay ten per cent, intereiri'^ and, as against him, 
that statement would be conclusive. But to that suit the 
United States were neither parties nor privies, and his state- 
ments are, as against them^ no evidence. And without these 
there is no proof as to the interest at all. The claim, there- 
fore, is to rest upon the alleged legal rate allowed in Florida. 
Without inquiring whether that was tbe rat^ claimed, I am 
tjf opinion that it cannot be allowed. Although there were 
high reasons of state policy invoking the United States to 
pay these claims, they were under no legal obligations to pa^ 
them. Their legal liability grew out of their own law of 
1814, and that, as uniformly construed in the case of each 
claim heretofore liquidated under it, only bound them to pay 
the rate of interest known here ; that is, six per cent. The 
propriety of this construction never seems to have been ques- 
tioned^ and, in my opinion, it is now too late to call it into 
doubt. I decide, therefore, that the claimant is entitled to 
that rate of interest, and no other. 

Thirdly, from what and to what time is it to be calculated f 
I think it is to be from Sd December, 1810, to the 14th of Au- 
gust, 1848 — ^the first b^ng the date of the contract of pur- 
Vql. V--8 
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chase, and the last the date of the passage of the act under 
which the claim is now before you. Under the act of 1614, 
the interest on each claim allowed was allowed from the 
date of the claim to that of the law, and not from the refusal 
of the accounting officers to pass the claim in question. The 
allowance of this claim, however, was refused; and from 
that time to the act of 1648, at various periods and in vari- 
our modes, the claimant continued to press it upon the gov- 
ernment until he succeeded in obtaining the passage of the 
act of 1848. I am clear in the opinion that it would be un- 
just to deny interest during the interval. Every principle of 
justice and equity prescribes a different rule, and the act re- 
quires those principles to govern the liquidation. I think the 
claimant is entitled to interest from the date of the claim to 
the date of the act of 1848. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

REVERDY JOHNSON. 

Hon. John M. Clayton, 

Secretary of State. 



RIGHTS OF CLAIMANTS UNDER THE ARREDONDO GRANT. 

The claimants of certain lands in Florida, under a grant known as *' the Arredondo 
grant/' having instituted proceedings under the act of 1824 to establish its va- 
lidity, and having obtained a decree confirming the same, provided it could be 
located according to its description, which decree was subseqaentlj affirmed by 
the Supreme Court, on appeal, with the qualification that, unless certain points 
and locations could be made, it would be void for uncertainty ; and a mandate 
to that eiiect having been sent to the court below, before which all proceedings 
were suspended until a report was made by the surveyor general to the Greneral 
Land Office that the grant could be located under the said opinion, are not en- 
titled, without completing their legal proceedings, and obtaining a judicial deci- 
sion upon all the questions necessary to be decided, to take the like quantity of 
land in parcels from other lands in Florida subject to entry and sale. 

The validity of the grants embraced by the act of 1824, as well as their extent and 
boundaries, were to be submitted to and be determined by the courts as judicial 
questions ; and they must be so determined before the executive department can 
act in the premises. 

Attorney Gbnebal's Officb, 

June 4, 1849. 
Sir : The question submitted to this office on the 6th of 
April, 1848, by the Acting Secretary of the Treasury, in the 
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matter of the Arredondo grant of thirty-eight thousand acres 
of land in Florida, I have duly considered. 

The grant itself, under which the claim arises, was before 
the Supreme Court of the United States on an appeal from 
the appropriate tribunal below, and the case is reported. (18 
Peters.) The claimants under the grant had proceeded under 
the first and second sections of the act of May 26, 1824, ap- 
plied to Florida by the act of May 23, 1628, to obtain a de- 
cree establishing their grant, and its extent, locality, and boun- 
daries, and any other matter connected with it proper to be 
decided. The court below maintained the title to be a good 
one ; and, on appeal, the decree was affirmed. But the court 
further declared that the validity of the grant depended on 
the practicability of locating it according to its description. 
This the Supreme Court decided could only be done, first, by 
finding that Alligator creek existed, and that Alligator town 
can be found, and then by running the lines as stated in their 
opinion ; or, secondly, in the event that no such creek exists 
within or at the distance of seven miles from Alligator town, 
or at a reasonable distance over seven miles to the west of it, 
then by running the lines in another way stated in the opinion. 
But, in the contingency that these alternative locations could 
not be made, the court were of opinion that the description 
In the grant was too indefinite to enable a survey to be made 
at all, and that nothing could, in that event, be taken under it. 

A mandate to this efiect was sent to the court below, and 
there, as far as the papers before me show, the case remains 
undecided. An attempt was, however, made to ascertain if 
either of the locations above stated could be made, but it was 
resisted by the people in the vicinity and prevented. Since 
then, under instructions from the Land Office, the surveyor 
general has reported that the grant can be located under the 
opinion of the Supreme Court, and he has returned a diagram 
of the location. It is among the papers. 

The claimants now insist that this survey establishes the 
validity of the title, and that they have a right, under the act 
of May, 1824, to declare an actual location, and to take the 
like quantity of land in parcels anywhere in Florida, from 
the lands of the United States heretofore offered at public 
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sale. The inquiry submitted to me is, whether, under the 
terms of the opinion and decree of the Supreme Court, this 
right now exists. 

I am of opinion that it does not. The validity of the grants 
embraced by the act of 1824, as well as their extent and 
boundaries, were, by that act, intended to be submitted to the 
courts as judicial questions. They were such in their nature. 
Their existence in fact, and their validity when existing; 
their proper location, and the conflict of such location with 
grants before or afterwards made ; and the fact of prior sales 
or disposition or location, — were all matters appropriate to 
judicial investigation. Without these, neither the interests 
of the claimants, the United States, nor others, would be well 
protected. It was, therefore, in my opinion, the purpose of 
the act of 1824 to have all these questions so decided. And, 
in this instance, that course was adopted by the claimants. 
The Supreme Court have maintained the absolute validity of 
the grant under which they claim. That, they say, depends 
on the ability to locate it ; and that ability depends on some 
of the specified points in its calls being found. How are 
these facts to be ascertained 7 In my opinion, it can only be 
done when the court below decides them to exist, and that de- 
cision is unappealed from, or, being appealed from, is affirmed. 
Nor is it the peculiar province of the Land Office to grant the 
claimants the privilege now claimed under the 11th section 
of the act in question. To obtain that, something else is 
necessary than making good the grant. It must appear 
either that the land covered by it was before sold by the Uni- 
ted States or otherwise disposed of, or that it had not been 
before located. These, also, are matters for the court to ad- 
judicate ; and as they find them existing or not, are they au- 
thorized to decree the right given the grantees by the 11th 
section. (10 Peters, 100, 105.) It will, I think, be readily 
seen that any other doctrine would defeat the jurisdiction (by 
arresting it) of the courts invested therewith in such cases by 
the act of 1824. Take, for instance, the present case. The 
claimants have invoked the aid of that jurisdiction. Perhaps, 
without it, their title would never have been established. 
The courts before whom they have come, and whose author- 
ity is perfect, have decided that as certain facts exist or not. 
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is their title valid or invalid; These have been reserved by 
the mandate of the Supreme Court for subsequent determina- 
tion ; and the claimants now maintain, before such determi- 
nation has been had, that because the surveyor general, under 
instructions from the Land OfHce, has, as he thinks, ascer- 
tained that these facts, or such as are material, do exist, the 
grant is to be considered as established under the act of 1824 ; 
and yet further, without any step being taken before the 
court by the claimants to ascertain whether it haK not been 
heretofore located, that that fact is also to be assumed, and 
the privilege of locating elsewhere than according to the 
tenns of the grant is to be considered now existing as a right. 
Such a claim clearly arrests the court midway in their pro- 
ceedings. It is their duty and power to decide whether the 
facts necessary to the validity of the grant exist. It is their 
duty and power to decide, if they do exist, whether the right 
to locate elsewhere, under the llth section of the act of 1829, 
also exists; and as that right depends on either prior sale, 
disposition, or location, these inquiries must also be adjudi- 
cated by them. 

My opinion, therefore, is, that the right asserted by the 
claimants in the present case cannot be maintained. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

REVERDY JOHNSON. 

Hon. Thomas Ewing, 

Secretary of the Interior, 



EXPENSES OF COLLECTING CUSTOMS UNDER ACT OF 1849. 

The limitation of expenses in the collection of revenue from cuBtoms imposed bf 
the 4th section of the act of 3d March, 1849, is not applicable to the first half 
of the fiscal year commencing Jane 30, 1849. 

The 3d and 4th sections of the act are to be read together ; and the term " there- 
after" in the proviso to the 4th section, is to be constraed to apply to the period 
for which estimates are to be made under the 3d section, and not to the begia- 
ning of the coming fiscal year. 

Attoeney General's Office, 

June 5, 1849. 
Sir : The question you have submitted to this office as to 
the construction of the act of dd March, 1849, requiring all 
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moneys, &c., to be paid into the treasury, I have considered 
with the care due to its importance. It is, whether the limi- 
tation of expenses in the collection of the revenue from cus- 
toms, imposed by the 4th section, is applicable to the first 
half of the fiscal year commencing the 30th of the present 
month ? 

The inquiry is one of great difficulty ; and the conclusion 1 
have reached has been arrived at after much and anxious 
consideration. But I believe it to be the proper one, and that 
demanded by the respect due to the intelligence and patriot- 
ism of Congress. 

Before this act was passed, the expense of collection of this 
portion of the revenue was without limit ; that of the pre- 
vious year had exceeded, I believe, two millions. This large 
amount was owing, in some measure, to the manner of ex- 
ecuting the law. Whether a difierent and a more economical 
mode could have been adopted, I have no means of judging ; 
nor if I had, would it be my province in this place to decide. 
But certain it is, that the system, as yet, so far from increas- 
ing the revenue, as its friends maintained would be its result, 
has had a contrary efiect. This branch of expenditure, and 
others, impressed Congress with the conviction that the entire 
expenditure could, with safety, be reduced ; and to provide 
for this was the object of the act in question. They have en- 
deavored to accomplish it by directing — first, that the gross 
amount of all the revenues be paid in the treasury; and, 
secondly, that the Secretary of the Treasury furnish, at each 
regular session, estimates of the expense of collecting the 
customs and the proceeds of the public lands. No such es- 
timate for the ensuing fiscal year was before them, nor in ex- 
istence. They had, therefore, no means of ascertaining what 
would be the expense of collecting for the first half of that 
fiscal year. To limit that, therefore, when Congress would 
not be in session to correct the mischief of too low a limit, 
and the consequent injury to the interests of the government, 
can hardly be supposed to have been the design. To what, 
then, did they intend the limit to apply? This is to be as- 
certained by construing the 3d and 4th sections together. 
The third makes it the duty of the Secretary to submit^ at the 
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next Tegular session of Congress, estimates of appropriations 
which may be required to provide for the expenses of col- 
lecting the revenue from customs and from public lands for 
the second half of the next fiscal year, and separate esti- 
mates for the said purpose for the year ending the 30th June, 
1850 ; and similar estimates from year to year thereafter. 
The first estimate, therefore, of the Secretary was not to em- 
brace the expense of collecting for the first half of the first 
year ; nor could it do so, the act being passed on the 3d of 
March, 1849, the year beginning the 30th of June, and the 
next regular session of Congress not commencing till the fol- 
lowing December. 

By the 4th section, an estimated appropriation for the ex- 
penses referred to in the 3d section, inclading those for the 
first half year, is made, and the limitation is in the proviso to 
that section. What is the meaning of that limitation 7 Was 
it designed to apply to the first half of the then next ensuing 
fiscal year ; or only to such periods as estimates were to be 
made for under the 3d section 7 I think it means the latter. 
In my opinion, the words admit of that interpretation, and 
the spirit of the act demands it. That Congress could ever 
have designed, without information, blindly to limit the ex- 
penditure necessary for the collection of the public revenue, 
and leave the government to the injurious consequences of a 
mistake in the limitation, it would be derogatory to that body 
to suppose. I construe, therefore, the term "thereafter,'* in 
the proviso, as applicable to the period for which estimates 
are to be made under the 3d section, and not to the beginning 
of the coming fiseal year« Under that construction no mis- 
chief can ensue to the government; for i^ in the judgment of 
the Secretary, the limitation which must control his estimates 
would be injurious to the collection of the revenue, he would 
so suggest, and Congress being in session, oould, by specific 
or other appropriation, afiTord the remedy by enlarging it If 
the proviso had been attached to the 8d section. It would be 
very clear that this would be its meaning ; and looking to 
the whole act, its objects, and the possible, if not oettain evil 
results of a difierent interpretation, my opinion is, that it is 
to be so interpreted s 
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I have the honor to be, sir, very respectfully, your obedient 
servant, 

REVERDY JOHNSON. 

Hon. Wm. M. MzKEDTTBy 

Secretary of the Treasury^ 



VESSELS OF THE NAVAL MARINE ENTITLED TO SALVAGE. 

The officers and crew of a vesBel in the naval marine service of the United States 
are entitled to salvage for saving a French ship whilst on the rock of £11 Riso^ 
near the anchorage of Anton Lizardo ; the objeetion that government vessela 
are not thus entitled being invalid. 

The rale is universal in the United States, that salvage rendered b]r the naval 
marine is to be compensated in like manner as that rendered by the private- 
marine. 

Attorney Genebal's Office, 

June 20, 1849. 

Sir : In compliance with the request of your note of the 
11th instant, I proceed to give you a more formal opinion 
than I have heretofore done upon the question some time 
since submitted to this office, in the case of the salvage 
claim, at one time noade by Captain Carpender,. of the United 
States steamer Irisy in behalf of himself, officers, and crew,, 
for saving the French ship ^ Eug^nie,'^ off Vera Cruz, whilst 
on the roek of El Riso, near the anchorage of Anton Lizardo^ 
in 1648. 

I do not understand that it is denied that the service ren- 
dered entitled the parties rendi^ring it to salvage, except upon 
the ground that themselves and their vessel constituted a por- 
tion of the naval marine of the United States. Nor could 
such a denial have been made. The property saved was in 
the most imminent peril, and its destruction certain, but for 
the aid of Captain Carpender and bis men. It had every 
element of a salvage case, and, upon general principles, inde^ 
pendent of the official character of the salvors, their title ta 
such an allowance would have been perfectly clear. The sin- 
gle objection then to the claim was,, and is,, that they were q> 
part of the naval marine of the United States. Is this* a 
valid objection ? I think not ; and 1 propose to examine it 
briefly, first upon authority,, and second upon principle. 
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Unless there be, upon some ground of reciprocity, a differ- 
eat rule upon this subject, in relation to French vessels and 
property rescued from danger, under circumstances entit- 
ling to salvage, than exists in relation to American and 
other vessels and property, it will be found, upon authority, 
to be a perfectly plain question. 

How is the law in England? Does there exist there any 
distinction between salvage service rendered hy a public and 
private vessel, or to a domestic and a foreign vessel ? There 
does not. This will be plain from the citation of a few cases. 
First, that the service is rendered by a public vessel. In the 
case of the Gage, (6 jRo6., 273,) civil and military salvage 
were both decreed; and in the Lord Nelson, (1 Ed wards, 79,) 
civil salvage ; in each, the service being rendered by English 
men-of-war, and the property saved being also English. No 
objection was intimated by the bar or bench to the claim, be- 
cause of the official character of the salvors — an omission utter- 
ly inconsistent with the existence there of a distinction in such 
cases between public and private vessels rendering salvjtge 
service. Second, is the rule there a different one when the 
vessel and property saved are foreign, and not domestic? 
Clearly not. 

In the case of the Pensamento Feliz, {Edwards, 115,) the 
vessel saved was Portuguese, and the claim actually made by 
the salvors was resisted, not ui>on that ground, nor upon the 
ground of the public character of the salvors, but because the 
service was not of a military kind, entitling to military sal- 
vage. In answer to this. Sir William Scott said : " Now, sup- 
posing it were clear that there was really no salvage of war, 
the effect of this objection would only be that I should put 
the parties to the expense of a new proceeding in the instance 
court. There is no doubt that a court of admiralty has a gen- 
eral jurisdiction to reward services of this nature, and that 
the party would recover by action in the instance court." 

He evidently considered the claim as perfectly clear, doubt* 
ing only as to the character of the salvage to be awarded ; 
that is, whether it should be military or civil. But the right 
to it, notwithstanding the salvors belonged to the naval ser- 
vice of England, and the property saved was foreign, was es- 
teemed too plain for question. 
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I could multiply English cases if I thought it necessary. 
The objection, indeed, is nowhere, that I have been able to 
discover, suggested, either in any English or American case, 
or by any English or American commentator. Nor is it ne- 
cessary to cite but one American case — {the United States vs. 
the Amistad, 15 Peters, 518.) The facts, as far as this ques- 
tion is concerned, were these: The Amistad, a Spanish 
schooner, on thq 27th June, 1839, cleared from Havana, in 
Cuba, for Puerto Principe, in the same island, having on board 
Captain Ferrer, and Ruez and Montez, Spanish subjects, and 
fifty-four negroes. During the voyage the negroes rose, killed 
the captain, and took possession of the vessel. They spared 
the lives of Ruez and Montez, on their engaging to aid in 
steering the schooner for Africa, or to a place where negro 
slavery did not exist. The negroes were, however, in this de- 
ceived, and the vessel steered for the United States, where she 
arrived off Long Island on the 20th of August, and anchored 
within half a mile of the shore. In this condition she was 
discovered by the United States brig Washington, Lieutenant 
Gedney. With the assistance of his officers and crew, he 
took possession of her and of the negroes, and brought them 
into the district of Connecticut, and there libelled vessel, cargo, 
and negroes, for salvage. The Spanish owners of a part of 
the cargo filed their claim to it, and denied salvage. The 
district court decreed it to Lieutenant Gedney, his officers, 
and crew, to the amount of one-third of the value of vessel 
and cargo, rejecting it for the negroes ; and the owners of the 
cargo appealed to the circuit court. That court affinned 
pro forma the decree, and the case was brought to the Su- 
preme Court of the United States. There may be other ques- 
tions growing out of facts which I have not stated, because 
they have no bearing upon the one I am considering. It will 
be seen that, as far as that question is involved, the case is 
directly in point. The property saved, vessel and cargo, were 
foreign, and the salvors a portion of the naval marine of the 
United States, on board a public vessel of the United States. 
It was even stronger, in this : that there the United States 
themselves intervened, maintaining that it was their duty, 
under the treaty with Spain of the 27th October, 1705, as 
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continued in 1819 and 1821, to have the property delivered 
entire to the Spanish owners, without any abatement for sal- 
vage, or any other claim. The then Attorney General, Mr. 
Gilpin, concludes his opening argument by saying that *^ the 
court below has erred, because it has not decreed any part of 
the property to be delivered entire, &c. From the vessel and 
cargo it has deducted the salvage, diminishing them by that 
amount." But neither in the court above nor below was the 
title to salvage contested, except upon the ground of the sup- 
posed treaty obligation to restore Spanish property in the con- 
dition in which this was found. It was not pretended that 
any objection to it existed in the public character of the sal- 
vors or of their vessel. In giving the opinion of the Supreme 
Court, Mr. Justice Story says: ** No question has been here 
made as to the proprietary interests in the vessel and cargo. 
It is admitted that they belong to Spanish subjects, and that 
they ought to be restored. The only point on this head is, 
whether the restitution ought to be on the paymeht of salvage 
or not." (15 Peters, 592.) And, alter examining the other 
questions which the case presented, he concludes the point of 
salvage in these words : " As to the claim of Lieutenant Ged- 
ney for his salvage service, it is understood that the United 
States do not now desire to interpose any obstacle to the al- 
lowance of it, if it is deemed reasonable by the court. It 
was a highly meritorious and useful service to the proprietors 
of the ship and cargo, and such as by the general principles 
of maritime law is always deemed a just foundation for sal- 
vage. The rate allowed by the court (being, as stated, one- 
third the value) does not seem to ns to have been beyond the 
exercise of a sound discretion, under the very peculiar and em- 
barrassing circumstances of the case.*' And the decree as to 
that was accordingly affirmed. This must be held to be con- 
clusive upon the proposition. The point was distinctly made, 
and distinctly decided. It is not, therefore, with us an open 
question ; nor indeed, upon the pretensions upon which I un- 
derstand it to be resisted in the case of Captain Carpender, 
(the public character of the salvors,) was it, in England or 
the United States, ever doubted. In the case of the Amlstad 
diat character existed, as also the foreign ownership of the 
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s^ved property ; and it was in relation to service so rendered, 
to property so owned, that the court said that it was "such as 
by the general principles of maritime law is always deemed 
a just foundation for salvage." 

The doctrine upon the subject is there Tore obviously the 
same with us as in England; or, to use the language of Story, 
in his edition of Abbot on Shipping, page 379, No. 1, "the 
genera) principles as to the allowance of salvage are the 
same in American as in English jurisprudence." 

The only point, therefore, that could possibly arise in the 
present case is, whether we have a different rule in re- 
gard to the salvage of French property. I can find none 
stated or intimated anywhere. The rule I hold, then, to be 
universal in the United States, that salvage service rendered 
by the naval marine of the United States is to be compen- 
sated in like manner as that rendered by the private marine. 

And this brings me to inquire, secondly, how should the 
rule be upon principle ? 

That the public policy of all nations should encourage a 
service of this description, is manifest. Safety of life and 
property demands it, and the experience of the commercial 
world recommends it to universal adoption. It is the end to 
be attained which entitles it to, and secures to it, public favor, 
irrespective of the character of the means by which it is ac- 
complished. The former addresses itself with persuasive in- 
fluence to all. That end, as life and property are dear, is, if 
possible, to be secured, and all fair and lawful means to effect 
it are consequently to be encouraged. Why, then, is it that 
the officers of public armed vessels are not to have the same 
incentive to exertions necessary to the end with others ? Are 
they under any other special obligation to do such deeds of 
kindness and humanity ? The ofiicer and the citizen are alike 
impelled to such service by general considerations of social 
duty. But the law has deemed it wise to add to the incentive 
of mere duty that of pecuniary reward. The service is often 
attended with great peril, and the experience of the world 
has proved that it should be stimulated by the prospect of 
pecuniary compensation. In the language of Sir William 
Scott, in the case of the Louisa Dodson, 318 : *' And, though it 
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is certainly the duty of the King*s ships to afford assistance 
to all his Majesty^s subjects whom they may meet with in 
distress, yet I do not know that it is incumbent upon them, at 
the hazard perhaps of their lives, and without any prospect 
of reward, to take charge of a ship in a sinking state. Any 
hesitation in affording assistance might be of dangerous con- 
sequence to the property of persons so circumstanced; and it 
is therefore proper, for the encouragement of prompt and sig- 
nal exertions on the part of the King*s officers and men, to 
hold out to them the prospect of reward." 

The whole doctrine rests, in truth, upon an enlarged policy, 
and, from its very nature, must be irrespective of the private 
or public character of the salvors. In the words of Chief 
Justice Marshall, in the case of Mason et ah vs. Ship Blaireau, 
(2 Cranchj 240) — a French vessel, by-the-by, rescued from dan- 
ger by the claimants of salvage — "the allowance of a very 
ample compensation for these services (one very much ex- 
ceeding the mere risk encountered and labor employed in as- 
sisting them) is intended as an inducement to render them, 
which it is for the public interests and for the general inter- 
ests of humanity to hold forth to those who navigate* the 
ocean." 

If such considerations be well founded — and who can doubt 
it? — it might prove a perilous experiment for Prance to adopt 
the rule, and obtain its recognition by the other nations of the 
world, that no salvage shall be allowed those who might res- 
cue French life and property upon the ocean from impending 
destruction. 

There is, however, no such rule now existing ; and I am, 
therefore, very clear in the opinion that the case before me 
was one for salvage. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

REVERDY JOHNSON. 

Hon. John M. Clayton, 

Secretary of Stale* 



Digitized by VjOOQIC 



122 HON. REVERDY JOHNSON 

The Claim of Charles F. Sibbald. 

THE CLAIM OF CHARLES F. SIBBALD. 

Where by act of Congrets the Third Auditor of the Treasary was required, ander 
the direction of the Attorney General, to ascertain the actual damages which a 
claimant had sustained, and would be likely to recover, upon principles of law 
applicable to similar cases, by reason of the interference of any agent or agenta 
of the United Slates, acting under their authority, with the use and enjoyment of 
his lands in East Florida, and under such instrnciions examined, and, in 1844, 
reported the same at an amount which was accepted ; and the matter was in 
1847 re-opened, pursuant to a resolution of Congress, by direction of the Secre- 
tary of the Treasury, who, after causing some of the items reported by the Comp- 
troller to be reduced and others to be increased, made a final award of an addi- 
tional amount, which was also subsequently received by the claimant, who, be- 
ing dissatisfied therewith, desires the matter to be again opened — pecidcd, that 
the decisions, awards, and payment were a final disposition of the claim, and to 
be esteemed in law a fall execution of the act and resolution. 

Besides, the receiving of the sum allowed by the decisions and awards estops the 
claimant from qaestioning that such allowance and payment constituted a full and 
final satisfaction of his entire claim. 

Attorney General's Office, 

June 27, 1849. 

Sir: I have considered the case of Charles F. Sibbald, as 
you have submitted it to this office, with much care, and have 
formed the opinion I am about to state. 

By the act of 23d August, 1842, (6 Statutes at Large, 864,) 
the Third Auditor, under the direction of the Attorney Gen- 
eral, was "directed to ascertain the actual damages which 
Charles P. Sibbald had sustained, and would be entitled to 
recover, upon, principles of law as applicable to similar cases, 
by reason of the interference of any agent or agents of the 
United States, acting under their authority, with the use, pos- 
session, or enjoyment of his lands," &c., in East Florida ; and 
that the Secretary of the Treasury, after such damages shall 
have been in that way ascertained, '* in case any sum shall be 
found due^ shall pay the same to Sibbald out of any unap- 
propriated money in the treasury. 

On the 12th November, 1842, Mr. Legar6,the then Attorney 
General, instructed the Auditor as to the manner of executing 
the law; and, among other things, advised him that the 
meaning of the words which I have above quoted was, that 
the law was not to be considered as an admission that any- 
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thing was due by the goverameDt, bat that the claim was to 
be esteemed open for proof, and to be made out upon its 
merits. Under these instructions, the Auditor, after examina- 
tion, reported against the claim altogether. 

On the 21st September, 1844, Mr. Nelson, the then Attorney 
General, reviewed the report, and concurred with it, except 
as to one item, and as to that directed the Auditor to compute 
the amount due upon it. This was done, and the sum ascer- 
tained to be 827,132 64, and that sum reported to the Secre- 
tary of the Treasury on the 1st November, 1844, as the whole 
amount payable to the claimant. 

Afterwards, and when Mr. Mason became the Attorney 
General, an application was made to him to open the case. 
But on the 14th May, 1845, in a letter to Mr. Webster, one of 
the counsel of the claimant, and on the 30th July, 1845, in 
one to the claimant himself, he refused to consider it, upon 
the ground that it had been disposed of by the action of his 
predecessor. Copies of these letters are on file in this office. 

The declaratory resolution of the 10th August, 1846, was 
then passed, and these proceedings had under it : The Secre- 
tary of the Treasury directed the First Comptroller to ex- 
amine the claim ; who did so, and made an elaborate report 
upon it on the 20th February, 1847. To this report the coun- 
sel of the claimant replied, with the permission of the Secre- 
tary; and that officer, on the 2d June, 1847, decided upon it, 
reducing some of the allowances made by the Comptroller 
and increasing or making others, and directing the account to 
be made out accordingly and reported to him. This was 
done, and the amount ascertained to be $26,029 70 ; and on 
the 3d June, 1847, he awarded that to be the sum due, and it 
has been since paid to the claimant or his attorney. 

The subject is now again sought to be revived, upon the 
ground that the law and resoltitions referred to have not been 
executed by the late Secretary of the Treasury, and the claims 
recognised by them allow^ed. It is upon this question you de- 
sire the opinion of this office. I think that the claim is, under 
existing legislation, ^na//v disposed of. 

That the adjudications of the different departments of the 
government upon matters submitted to them are in general 
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to be considered q.s final, has never been doubted* That mis- 
takes in some matters of fact by a head of a department may, 
in certain cases and for certain purposes, be reviewed and 
corrected by his successor, is clear ; and that claims rejected 
for want of proper evidence may be afterwards allowed upon 
its subsequent discovery, in certain cases, is also clear. But 
neither proposition is universally true. If the decision pro* 
nounced is quasi judicial — if the head of a department is by 
law made the judge of the claim, to decide upon its existence 
and its extent, and his decision is erroneous, it is equally con* 
elusive, w^hether this error be from a misconception of the 
facts or the law. Where mistakes in accounting, or misap- 
plications of his own principles to the facts, or of the facts to 
his principles, shall have occurred, it may, in certain instances, 
when apparent, be corrected. 

But, as a general rule, judicial examination and decision, in 
the exercise qf judicial jurisdiction, is conclusive. In my 
opinion, this was the character of the power given to the 
Secretary of the Treasury in this case ; and this is the char* 
acter of his adjudication. 

That he designed his decision to be conclusive, is very man* 
ifest. In the first place, the Comptroller concludes his report 
to the Secretary of the 20th of February, 1847, in this way: 
" It is the interest of all parties, including the claimant him- 
self, and certainly of the government, that this most expensive 
and protracted litigation should now be closed forever by your 
decision ; and for this, among other reasons, and because the 
amount above indicated by me may possibly be due in equity 
to the claimant, I recpmend that the above reported amount 
of 815,045 37 be now a^udged to him by you as a full judg* 
ment and decree, and as a final indemnification under the 
aforesaid act and resolution of Congress." 

In the second place, the Secretary, in his decision — the 
award of the 3d of June, 1847 — with the whole case before 
him, and professing to audit and liquidate, under the authori- 
ty of the resolution of the 10th of August, 1846, all the claims 
and demands of the claimant, " upon principles of law and 
equity, and in such manner as to secure to said Sibbald an 
indemnification for the iiguries and damages sustained by 
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him, occasioned by the interference of the agents of the gov- 
ernment with his property and rights," using the very words 
of the resolution, allowed to Sibbald the sum of twenty-six 
thousand and twenty-nine dollars and seventy cents; and 
added, that that sum, with the amount before awarded under 
the act of August, 1842, '' will be full and final satisfaction of 
all claims whatever of the said Sibbald against the United 
States under the said act of August 23, 1842, and the said 
resolution of August 10, 1846, or either or both of them.** 

The amount thus awarded, and as thus awarded, has, as 
before stated, since been received by the claimant or his at- 
torney. In my judgment, this is a final disposition of the 
claim, and to be esteemed, in law, as a full execution of the 
act of Congress and resolution. There is no error apparent 
upon its face of the correctness of this allowance. 

It is in the very language of the resolution, and it professes 
to be the result of an audit and liquidation of all clsams what- 
ever due Sibbald under the resolution or the law. It may be 
that the Secretary has misconceived the facts, or misappre- 
hended the law. But he was the judge of both — made so by 
the law and resolution, under which alone the claim can be 
allowed by the department ; and his judgment is, in my opin- 
ion, conclusive. 

But if there could be any doubt that such is the effect of 
his decision, standing by itself, and unacted upon by the 
claimant, I think his receiving the sum allowed by it estops 
Lim from questioning that such allowance is a ^ full and final 
satisfaction " of his entire claim. It was given as such, and, 
if received, it is received as such. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

REVERDY JOHNSON. 

Hon. Wm. M. Meredith, 

Secretary of the Treasury. 

Vol, V— 9 
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CLAIM OF THE MESSRS. BENSON AGAINST THE NAVY DEPART- 
MENT. 

Under the resolution of Congress of March 3, 1849, respecting the claim of A. G. 
& A- K. Benson, arising oat of contracts made with the Navy Department for 
the transportation of naTal stores to and upon the Pacific, the Secretary has a» 
well authority to pay as to adjust it. 

The charter-party claim, though not previously made, if arising out of the contracts 
mentioned in the resolution, is embraced by it. 

The amount which may be ascertained to be due is payable out of, and chargeable 
to, the appropriation for the current year for contingent expenses for transporta- 
tion. 

Attorney General's Office, 

July 3, 1849. 
Sir : The questions of law submitted to me in the case of 
A. 6. and A. K. Benson, ^ arising out of the contracts made 
with the Navy Department for the transportation of naval 
stores in the Pacific," I have carefully considered. They are 
three. 

1. Whether, under the resolution respecting them of March 
3, 1849, {Session acts^ 158,) your authority is to pay as well 
as adjust the claims ? 

2. Whether the particular claim made under the charter- 
party, amongst the papers, is embraced by the resolution ? 

3. Whether there is any fund in the department out of 
which whatever sum shall be found due can be paid ? 

First. The doubt on this head arises, I suppose, from the 
absence of the word " pay " in the resolution ; but I am clear- 
ly of the opinion that the word used, " settle," is of equiva- 
lent import, and was so intended. If the purpose had only 
been to authorize the Secretary to audit the claims, it would 
have been answered by empowering him only to adjust or 
ascertain them ; but this was not done. He is not only to 
adjust, but to settle. The latter term can only mean to dis- 
charge — to pay — what, upon adjustment, should be found due. 

Second. This question arises, I understand, from the fact, 
that no such claim as this was made upon the departmefit, 
before the resolution was passed, in the applications, from 
time to time, for settlement, by the claimants under the con- 
tracts referred to in the resolution. I think the objection is 
without foundation. The resolution is to be construed by 
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itself. If it excludes no claim arising out of the contracts, it 
makes it the duty as well as gives the authority to the Secre- 
tary " to adjust and settle it." 

It is immaterial whether it had been before asserted or not, 
and what may have influenced the claimants in not asserting 
it. If it grows out of their contracts with the department for 
transportation of naval stores to the Pacific, it is embrac ed, 
and to be adjusted and settled wholly independent of the 
time and manner of making it. 

Third. The difficulty here, I suppose, is in the absence of a 
specific appropriation in the resolution, or elsewhere, for the 
payment of what may be found due. The Fourth Auditor, 
by his letter to the Secretary of June 30, places the objection 
upon this ground. Is it a sound one 7 I think not. 

In the first place, if I am right in my view of the first 
question, that the resolution of the 3d of March authorizes 
the payment as well as the adjustment of the claims, it mast 
be evident that Congress never designed a further application 
to itself. The authority to pay — always equivalent in such 
cases to a direction to pay — would be idle, if Congress knew 
that they had placed no fund under the conrol of the Secre- 
tary with which he could pay. It would not only be a nar- 
row interpretation of the resolution to give it that meaning, 
but an imputation upon the intelligence of the legislature. 
Congress, therefore, must have designed payment by the Sec- 
retary of the amount ascertained, by his adjustment of the 
claims, to be due to the claimants. This being their intent, is 
there no head of appropriation to which it can be charged 7 

I think — and in this opinion I have no doubt — that it can 
be paid out of, and charged to, the appropriation for naval 
service for the current year, for, amongst other purposes, 
•* contingent expenses that may accrue * * » for freight 
and transportation." The resolution recognises the claims as 
due upon contracts with the department ^ for the transporta- 
tion of naval stores." Whatever doubts may have existed at 
any time as to the validity of the contracts, they are now at 
an end. Congress had the right to sanction thdm if it thought 
proper; and this they have clearly dotie by the resolution. 
The amount, then, they direct to be paid is, in their judgment, 
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due upon legal contracts for naval transportation. It is an 
extremely limited and technical construction that confines 
the power of the department, under such an appropriation, 
to pay only for transportation actually done. If contracted to 
be done, and only not done because of the conduct of the de- 
partment, the claim which the contractors may have upon 
the government is as much "an expense" accruing for^ or on 
account of tramtportafion^ as if the service was fully per- 
formed. A different construction would not only be narrow, 
but unjust. That the contracts in question were entered into 
long since can make no difierence. No matter when made, 
what is due for or on account of them is an "expense" for 
" transportation," and chargeable, as such, to the head of ap- 
propriation referred to. 

Upon the whole, then, my opinion is — 

First. That the Secretary has authority to pay, as well as 
to ac^ust the claims. 

Second. That the charter-party claim, though not pre- 
viously made, if arising out of the contracts mentioned in the 
resolution, is embraced by it. 

Third. That the amount which may be ascertained to be 
due is payable out of and chargeable to the appropriation for 
the current year, for contingent expenses for transportation. 

I have the honor to be, respectfully, sir, your obedient ser- 
vant, 

REVERDY JOHNSON. 

Hon. Wm. Ballard Preston, 

Secretary of the Navy. 



INSPECTORS AND WARDEN OP THE WASHINGTON PENITEN- 
TIARY. 

The inspecton of the penitentiary in the District of Columbia have» notwithstand- 
ing the authority conferred on the warden by the act of 25th February, 1831, the 
responsibility and duty of a general superintendence and management of the in- 
stitution ; and it belongs to them to limit the number of subordinate ojficen and 
serrants^ and to regulate their salaries. 
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In them, and not in the warden, is vested the authority to appoint the physician 
and chaplain, they not being " inferior officers" within the meaning of the law. ! 

Attorney General's Office, 

July 6, 1849. 

Sir : I have considered the questions submitted by you to 
this office, upon the points in controversy between the warden 
of the penitentiary in this District and the inspectors, as sta- 
ted in the letter of the present officer to your department of 
the 28th May last. 

Without addressing myself specially to each of the inqui- 
ries, I state generally that, in my opinion, the Inspectors had 
authority to pass the resolutions of which the warden com- 
plains, of the 24th of May. 

By the act of the 3d of March, 1829, (4 Stat at Large, 
365) — an act not referred to in the warden's letter — the in- 
spectors are vested by the 4th section with, amongst other 
powers, that of appointing and removing at pleasure " such 
keepers and other inferior officers and servants as may be re- 
quired for the service and government of the penitentiary." 
The preceding section gave the authority to appoint the 
warden to the President. The 13th section made it the duty 
of the inspectors to appoint a physician to the institution. 
And the 14th gave them the power, and made it their duty, 
**to provide for all the convicts the means of religious wor- 
ship and moral instruction," &c. Under this act, it is clear 
that neither the physician nor the chaplain (the authority to 
appoint the latter being implied in what is just quoted in the 
14th section) was an inferior officer within the meaning of 
these terms, as used in the 4th section. Had they been, there 
would have been no need of the 13th and 14th sections in the 
particulars referred to. In that case, the power being ex- • 
pressly vested in the inspectors to appoint all inferior officers, 
the power to appoint a physician and chaplain would have 
existed. The giving it, therefore, afterwards, by express terms 
or necessary implication, demonstrates that it was not in- 
tended to have been given by the general terms antecedently 
used. Such officers, therefore, are not esteemed "inferior" 
ones within the true meaning of the 4th section. 
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The subsequent act of the 25th February, 1831, (same StaL 
at Large^ 445,) by its 3d section, only, as far as the questions 
before me are concerned, alters the act of 1829 by giving to 
the warden the authority to appoint and remove, at his pleas- 
ure, all "the subordinate officers" of the institution except 
the clerk, and gives to the inspectors the authority to appoint 
and remove him. 

My opinion is, that the terms " subordinate officers, " in this 
section, are equivalent to those of " inferior officers " in the 
4th section of the former law ; and that they do not, there- 
fore, embrace the offices of physician and chaplain. These 
are left under the provisions of the 13th and 14 th sections of 
the act of 1829, and are to be appointed now by the inspec- 
tors. I answer the second question, therefore, in the warden's 
letter to you, by saying that these two officers are not subor- 
dinate officers, within the proper meaning of the third section 
of the act of 1831 ; and that the authority of the board to ap- 
point and remove them is derived from the 13th and 14th sec- 
tions of the act of 1829. 

Second. I am further of the opinion that, notwithstanding the 
authority devolved upon the warden by the 3d section of the 
act of 1831, the general superintendence of the institution 
vested in the inspectors by the former law is still in them. 
The number of officers is not by either act to be fixed by the 
warden. That, as well as the salaries to be paid them, is to 
be ascertained by the inspectors. They are directed, by the 
4th section of the original act, " so to manage the afiairs of 
the penitentiary, if it be possible, that the proceeds of the 
labor of the convicts shall pay all the ej^penses of the peniten- 
tiary, and more." To do this, the number of officers and their 
pay, when the act does not ascertain them, are necessarily to 
be ascertained by the inspectors ; and indeed, by the 5th sec- 
tion of the act, all the officers and servants, other than the 
warden, are to receive such annual or monthly pay as the 
inspectors shall direct. This provision clearly gives them not 
only the right to fix the pay, but from time to time, as they 
may think the exigencies of the institution demand it, to 
change it. That Congress appropriate a specific sum for sal- 
aries in any current year, makes no difierence as to the power 
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and duty of the inspectors. They are not to expend it if they 
are of opinion that with such an expenditure " the proceeds 
of the labor of the convicts" will not enable the institution to 
pay all its expenses. This, as far as it " be possible," it is 
not only the right but the duty of the inspectors to accomp- 
lish. If the number of officers be unnecessarily large, or the 
compensation more thdn is called for, they should reduce both. 
This is not the same power with which the warden is clothed 
by the dd section of the act of 1831, of appointing and remov- 
ing all ^ subordinate officers." When he does this, the offices 
yet remain. The abolition of the office, when necessary to a 
proper economy, can only be done by the inspectors, under 
their general duty of providing for the economical adminis- 
tration of the institution ; and the same observation is ob- 
viously applicable to the fixing, and, from time to time, reduc- 
ing the pay of the officers. This can be accomplished only 
by virtue of the same superintending power of the inspectors. 
The two aathorities are altogether distinct ; the one being 
vested in the inspectors, and the other in the warden. I an- 
swer, therefore, the first of the questions propounded to you by 
the warden, by saying that the inspectors, with a view to econ- 
omy, which it is not only their right but their duty to bring 
about, have authority to limit the number of subordinate offi- 
cers. And, for like reasons, I answer his third question by 
saying that, notwithstanding the appropriation by Congress 
referred to by him, the inspectors have the right, and it is 
their duty, if they think proper economy demands it, to reduce 
the pay of the officers. 
I have the honor to be, very respectfully, sir, your obedient 

servant, 

REVERDY JOHNSON. 
Hon. Thomas Ewing, 

Secretary of the Interior. 



CLAIM OF THE MESSRS. BENSON AGAINST THE NAVY DEPART- 
MENT. 

The amoant of six thoaaand eight hundred and ninety-two dollars allowed by the 
Secretary of the Nary on account of the claim of A. G. & A. K. Benson against 
ihe Navy Department, may and should be paid from the appropriation for the 
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year ending 30th June, 1850, for contingent ezpenaes that may accrue for freights 
and transportation. 

Attorney General's Opficb, 

July 0, 1849. 

Sir : The question upon which the Fourth Auditor requests 
the opinion of this office, in the case of the claim of Messrs* 
A. G. & A. K. Benson, was examined by me, and intended to 
have been decided in my answer on the 3d instant to the 
third inquiry heretofore propounded to me by you in the same 
case. I there say, that whatever is allowed "can be paid out 
of, and charged to, the appropriation for naval service for the 
current year, for, amongst other purposes, 'contingent expenses 
that may accrue for freight and transportation.' " 

I entertain this opinion still, and with a thorough conviction 
that I am right. It was intended to cover the very point sug- 
gested^'by the Fourth Auditor, and I think does. I answer 
his inquiry, therefore, by saying, that the amount you have 
allowed on account of the claim (six thousand eight hundred 
and nine-two dollars) can be, and should be, paid "from the 
appropriation for the year ending 30th June, 1850," for con- 
tingent expenses that may accrue for freights and transporta- 
tion. 

I have the honor to be, respectfully, sir, your obedient ser- 
vant, 

REVERDY JOHNSON. 
Hon. Wm. Ballard Preston, 

Secretary of the Navy^ 



COMPENSATION OF A LIEUTENANT IN THE NAVY. 

A second lieutenant, who was diemined from the service on the 1st December^ 
1842, and recommiaaioned on the 20th April, 1843, to take rank from date of 
hia original appointment, is not entitled to pay during the time he was out of the 
■ervice. 

Pay ia never to be allowed to officers except whilst they are in service, unless pur- 
suant to some act of Congress providing for the particular case. 

Attorney General's Office, 

July 13, 1849. 

Sir : The claim of Second Lieutenant Osman Peters, of the 

revenue service, for arrears of pay from 1st of December^ 
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1842, to the 20th of April, 1843, referred by you to this office, 
I have examined. On the day first named he was dismissed 
the service ; and on the latter day recommissioned, to take 
rank from the 24th of July, 1839, the date of the original ap- 
pointment, as second lieutenant. 

In a case heretofore before me of a similar claim submitted 
by the Nayy Department, 1 have decided that pay is never 
allowed except whilst the officer is in service, unless there be 
some act of Congress providing for the particular case. The 
reference back to the date of a prior appointment to give 
rank, does not entitle to pay during the time the p€U*ty was 
actually out of service. It entitles only to rank. In the 
present instance, the officer was appointed by the President 
under the power vested in him by the act of 3d March, 1799. 
(1 Statutes at Large, 699.) The pay is fixed, of course, by law, 
and intended to be for service. It is now regulated by the 
act of 2d July, 1836, (5 Statutes at Large, 65 ;) and was so 
when Lieutenant Peters was dismissed. When the President» 
therefore, reappointed him in April, 1843, he had no authority 
to pay him except from that time. That, the law said, was 
the beginning of his service, and the date at which it com- 
menced. I am, therefore, of opinion that the claim cannot be 
allowed. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

REVERDY JOHNSON. 

Hon. Wm. M. MEBBorrH, 

Secretary of the Treasury. 



PENSIONS OF DISABLED OFFICERS. SEAMEN, AND MARINES. 

The commissionen of the navy pension fund were authorized and directed to make 
SQch roles and regnlations as shonld appear to them expedient for the admission 
of persons on the roll of navy penuoners, and for the payment of sach pensions ; 
and they having provided that pensions are to commence from the time of com- 
pleting the proofs, and the same having been continaed since their powers were 
transferred and devolved upon the Secretary of the Navy, the practice should be 
adhered to. 
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It may be donbtfn] whether the provisionB of the 2d section of the act of the 4th 
February, ] 823, though general, are not to be confined to cases of claims for rev- 
olutionary pensions. 

The claim of James Lewis, however, cannot be allowed. 

Attorney General's Office, 

July 14, 1849. 

Sir : I have thought of the question you have submitted to 
this office in the case of the pension claim of James Lewis. 
It is whether the provisions of the 2d section of the act of 4th 
Februar}'^, 1822, though general, are not confined to cases of 
claims for revolutionary pensions. 

I am by no means certain that such is not its true construc- 
tion ; and if the claim in this instance depended on that point 
alone, I should hesitate to decide against it. There are objec- 
tions to it, however, upon other grounds, which, in my opin- 
ion, are insuperable. Between the act of 1800 and that of 
1806, Congress passed the act of 26th March, 1804, (2 Stat- 
utes at Large^ 293,) entitled " An act in relation to the navy 
pension fund." The 6th section of that law provides " that 
the commissioners of the navy pension fund be, and they are 
hereby, authorized and directed to make such regulations as 
may to them appear expedient for the admission of persons 
on the roll of navy pensioners, and for the pajrment of the 
pensions." A case similar to the present has been before 
this office, and the then Attorney General, (Taney,) in decid- 
ing it, was of opinion that this section of the act of 1804 gave 
the commissioners the power to fix, by regulation, the period 
at which the pensions should commence, and the principle by 
which the amount within the limit of the act of 1800 was to 
be graduated. Under the act of 1804, the practice, I under- 
stand, was to date the pension from the completion of the 
proof, and not the beginning of the disability ; thus making 
the rule upon the subject of all pensions the same, by regula- 
tion under the provisions of the act of 1804, and by law under 
the very terms of the act of 10th April, 1806 ; that is to say, 
dating them from the proof of title, and not from the happen- 
ing of the disability. In the subsequent case of James Coch- 
rane, my immediate predecessor, Mr. Toucey, concurred fully 
in the view taken by Mr. Taney, and said that it rested with 
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the Secretary of the Navy to decide according to the regula- 
tions now in force ; or, if no regulations are, then to exercise 
a sound discretion — not an arbitrary one, but a discretion ac- 
cording to the settled course of the department. He also 
says: **If it has been the settled rule of the department to 
decide that the pension shall commence at the time of com- 
pleting the proofs, in conformity with the rule prescribed by 
Congress in the case of those pensioners who were disabled 
by known wounds received in the revolutionary war, it would 
certainly be very dif&cult for the Secretary, in the exercise of 
a sound discretion, at this late day to dissent from it." 

I think both of these opinions are sound ; and, although it 
may be doubtful whether the section you refer to in the act 
of 1822, though general in its terms, does apply to other than 
revolutionary pensions, I think the claim in the present case 
cannot be allowed. It is ever unsafe to unsettle a fixed and 
established practice in matters of this kind. It might subject 
the government to unlimited demands, and at a period when 
the means of detecting the injustice are lost. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

REVERDY JOHNSON. 

Hon. Thomas Ewing, 

Secretary of the Interior* 



PAYMENT OF AMOUNT AWARDED TO HENRY DE LA FRANCIA. 

A> the original clajmant, Henry de la Francia, was dead at the passage of the sap- 
plementary act of 14ih August, 1848, authorizing the Secretary of State to aettle 
his claim for advances, &c., and as the claim was assets belonging to his estate, 
the avails of which are to be accounted for as sach, the amoant awarded should 
be paid only to an administrator duly appointed and authorized to receipt for the 
estate. 

But,a8 it appears that a competent court has decided Joseph de la Francia to be the 
sole distributee entitled to the amount from the administrators, the Secretary is 
advised to take a receipt from him or his attorney also. 

Attorney General's Office, 

July 17, 1849. 
Sir: In the opinion 1 gave you, on the 30th May, 1849, as 
to H. de la Francia's claim, I considerd the act of the 14th 
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August, 1848, supplementary to an act to authorize the Sec- 
retary of State to liquidate certain claims therein mentioned, 
passed the 18th April, 1814, as authorizing you to audit and 
settle the claim of the estate of Henry de la Francia for the 
advances referred to in the supplement. I am of that opinion 
still. It is, however, another question as to what party is en- 
titled to receive the amount which you may ascertain to be 
due. 

The original claimant, when the last act was passed, was 
dead. Joseph de la Francia represents himself to be the sole 
heir and distributee of the estate. That Congress never de- 
signed to give to him, except in his character of representative 
of Henry, the sum which might be found due, I have no 
doubt. Indeed, they could not have done so without leaving 
the United States still responsible for the claim to whoever 
might, as creditors of Henry or otherwise, be legally entitled 
to share in it. It was assets belonging to his estate, and to 
be received and accounted for as such. I am of opinion, 
therefore, that you are bound to pay the amount which you 
may award to the administrator of Henry's estate. But, to 
guard against all hazard, I recommended an administration 
to be taken upon the estate of Henry, and an account passed 
charging the administrator with the claim, and then a final 
account distributing the balance. This has been done, as 
appears by the papers I handed you this morning. By such 
final account, it appears that the court has decided Joseph to 
be the sole distributee, by the administrators paying to him 
the balance of the claim in question, when received. 

I am of opinion that this justifies the payment now of what 
you may decide to be owing on account of the claim. Let 
the administrator of Henry give a receipt for the amount ; 
and, by way of caution, take also a receipt from Joseph or 
his duly constituted attorney ► 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

REVERDY JOHNSON. 

Hon. John M. Clayton, 

Secretary of State. 
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Under the power of attorney executed by Joseph de la Francia to Jamea Bowie, the 
latter had authority to subetitate Isaac Thomas in his stead ; bnt the latter could 
not legally sabstitate William Cost Johnson in his stead. 

The receipt and acquittance in blank, purporting to have been signed by said Thomas, 
if authentic, gives authority so to fill it up as to make it a full discharge and ac- 
quittance of all title to the sum awarded to Joseph de la Francia by the Secre- 
tary of State. 

Attorney General's Office, 

July 20, 1849. 

Sir: I have considered the two additional questions in the 
case of the claim of the representatives of Henry de la Fran- 
cia submitted to this office by your reference to-day. Time 
does not permit me to state the reasons for my opinion upon 
them. I must content myself with briefly answering them. 

First I am of opinion that, under the original power of at- 
torney of Joseph de la Francia of the 10th of February, 
1826, in favor of James Bowie, the latter had an authority to 
substitute in his stead another attorney. This he did, on the 
4th of April, 1842, by the appointment of Isaac Thomas. 
No substitution by him is legal. His power, therefore, in 
favor of William C. Johnson, of 30th May, 1849, is, in my 
opinion, void. 

Second, But I am clear in thinking that the paper signed 
in blank, purporting to be the act of Thomas, the attorney 
substituted by Bowie, if authentic, gives authority so to fill 
it up as to make it a full discharge and acquittance by Thomas, 
the properly-constituted agent of Joseph de la Francia, of all 
title to the sum awarded by the Secretary of State as due to 
Joseph on account of the claim in the proceedings mentioned 
in his award. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

REVERDY JOHNSON. 

Hon. Wm. M. Meredith, 

Secretary of the Treasury. 
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CLAIM OF THE HEIRS OF THOMAS EWEL. 

Interest as well as the principal of the claim of the heirs of Thomas E\fe\ for 
eommatation for military serrices may be allowed, as in the case of John M. 
Gait. (See opinion of 37th March, 1849, in Gait's case.) 

Althoagh interest as a general rale will not be paid upon claims against the gov- 
ernment, there are instances in which the government, from considerations of 
policy, allows it. 

Attorney General's Office, 

July 20, 1849. 

Sir : The point suggested in the case of the claim of the 
heirs of Thomas Ewel, upon which you have desired ray 
opinion, I have considered. It is certainly true that, as a re- 
fusal or delay of a debtor sovereign to pay a debt is never to 
be presumed, interest as a general rule is not to be exacted. 
But there are exceptions, and, in my opinion, this claim fur- 
nishes one. It is now too late to inquire whether interest 
originally could have been claimed upon commutation of pay. 
The opinion I gave on the 27th of March last, in Gait's 
case, to which you refer, and under which you have acted, I 
see no reason to question. It is true that, in the claim 
now before me, a judgment has not been obtained against 
Virginia for the amount demanded ; but it is clear that she is 
liable for it, and that her courts will so decide. In that event, 
you concede that the United States will be compelled to in- 
demnify Virginia if she pays, or to pay the claimants if they 
then shall present their claims to the United States. This 
being so — and I think it is beyond all doubt — I am of opinion 
that the interest should be paid as well as the principal, and 
at once. To compel the claimants to incur the expense of a 
suit against Virginia which can but result in one way, and 
to the delay consequent upon it, whilst it could not possibly 
inure to the benefit of the United States, would be to do 
great and unnecessary injustice. I repeat, therefore, that the 
interest as well as principal of the claim, in my opinion, 
should be allowed. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

REVERDY JOHNSON. 

Hon. Thomas Ewing, 

Secretary of the Interior. 
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OUTFIT OF PUBLIC MINISTERS. 

A minjater to a foreign goyemment if entitled to an outfit, not exceeding one year's 
salarj, though he were not in the United States at the time of hie appointment. 

The appropriation act of 1849 takei from the President any discretion as to the 
amount, and requires a full outfit to be paid to Mr. Donebon, the claimant in 
this case. 

Attorney General's Office, 

July 20, 1849. 

Sir : The claim made by Mr. Donelson, the minister of the 
United States to the Germanic Confederation, to be allowed a 
full outfit, which you have submitted to this office for my 
opinion, I have considered. The question it involves depends, 
first, upon the construction of the proviso to the first section 
of the act of 1st May, 1810, (2 Statutes at Large, 608 ;) and, 
secondly, upon the appropriation for an outfit for the mission 
made by the civil and diplomatic appropriation act of 3d 
March, 1849. 

First, By the act of 1810, the salaries of our foreign min* 
isters were fixed by law. They were not to exceed, for a full 
minister, the rate of nine thousand dollars a year for all per- 
sonal services and expenses, and four thousand five hundred 
dollars of charges d'affaires, &c. But the act contained this 
proviso : ** It may be lawful for the President of the United 
States to allow to a minister plenipotentiary or charge d'af- 
faires, in going from the United States to any foreign country, 
an outfit which shall in no case exceed one year's full salary 
of such minister or charge d'afiaires." Under this authority, 
it is clear that the President may, in cases embraced by it, 
allow, within the prescribed limits, an outfit, in addition to 
salary. But the doubt suggested in the present instance is, 
whether it does embrace such a case as that of Mr. Donelson ; 
and this rests upon the meaning of the terms in the proviso, 
^ going from the United States to any foreign country." It is 
said that these words are to be literally construed ; and that, 
as Mr. Donelson, when appointed to his present mission, was 
not in the United States, but in a foreign country, and has 
gone or is going to the government to which he is accredited, 
not from the United States, but from some other foreign coun- 
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try to the foreign government to which he is accredited, he 
cannot be allowed an outfit under the authority of this pro- 
viso. I am of a different opinion. Such a restricted construc- 
tion of the proviso is, in judgment, altogether too narrow, and 
is neither demanded by the terms used nor by the object de- 
signed by Congress. The words are capable of this meaning : 
that a minister, &c., of the United States at a foreign govern- 
ment is to be considered as a minister coming from the United 
States to such government, wholly irrespective of the particu- 
lar place at which he was when appointed, and from which 
he may, when appointed, actually proceed to such govern- 
ment. He is, therefore, as much to be considered as going 
from the United States to his destination as if he had actually 
so gone direct. 

I find, too, that this construction has been practically and 
uniformly given to the act. 

Mr. Gallatin was, in 1815, allowed a full outfit of 99,000 as 
minister to Great Britain. About the same year, then being 
abroad, he was paid a half outfit for negotiating a treaty of 
commerce; and in 1816, being still abroad, a full outfit of 
99,000 as minister to France. 

Mr. Christopher Hughes was allowed a full outfit, as charge 
d'affaires to Sweden, of 84,500, in 1816. In 1818, the then 
minister to the same court, Mr. Russel, having returned, and 
Mr. Hughes being left as charge d'affaires, he was allowed a 
like full outfit ; in 1825, a half outfit on a special mission to 
Denmark ; the same year, a full outfit on a mission to the 
Netherlands ; in 1830, a like outfit on being transferred to 
Sweden ; and again, in 1842, a like outfit on his transfer to 
the Hague. 

At all these several missions, except the first, Mr. Hughes 
was in Europe when the appointments were conferred, and 
proceeded direct to his respective destinations. I cannot 
learn that the propriety of these allowances was at any time 
questioned, and yet they were all illegal if the objection in 
the case before me is well founded. The President, when 
they were made, had no power to make them, except under 
the proviso to the act of 1810. His antecedent authority 
over the subject of outfits, whatever it may have been, was 
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clearly qualified by that proviso. If, therefore, actually going 
from the United States, upon the mission, was necessary to 
the allowance of an outfit, it was illegally granted in each of 
tlie instances referred to. 

Not only were these outfits never called into doubt, but in 
a similar instance not referred to— that of Mr. J. Q. Adams, 
who, on being transferred from one mission in Europe to 
another, and allowed a full outfit, had his right to it ques- 
tioned, not upon that, but upon an entirely different ground, 
perfectly consistent with his title to it in other respects. The 
question of his right was referred to this office,and an opinion 
given upon it by one of my predecessors, Mr. Wirt, on the 
5th June, 1822. {Vide Opinions of the Attorneys Oeneral.) 
Upon referring to that opinion, it will be seen that the present 
objection was not even alluded to, and yet, if sound, it was 
conclusive; for, when appointed and allowed outfit, Mr. 
Adams was in Europe, and departed directly for his destina- 
tion. He, of course, did not actually go ** from the United 
States to any foreign country." Mr. Wirt, and the then Ex- 
ecutive, evidently gave no such literal interpretation to the 
proviso. It is obvious, too, I think, that the practical con- 
struction of the power is in accordance with its manifest ob- 
ject. As Mr. Wirt correctly says in the opinion cited, such 
an allowance is made ''on the express ground of its being 
necessary to the additional expenses which he must encounter 
in his new mission." 

Such expense may be more or less, according to circum- 
stances. But that it will, to some extent, occur, is inevitable. 
To enable the minister to meet it, is the purpose of allowing 
the outfit, and whether he goes from home or abroad ; and as 
the expense of the mission, whether an original or a new mis- 
sion, is necessary, it is proper that the outfit be granted. 

Second. What is the effect upon the question of the appro- 
priation in the act of 1849 ? 

Being of opinion that there is nothing in the act of 1810 
against its being allowed, it is unnecessary to inquire whether 
the fact of the appropriation would of itself, if the act of 
1810 did not authorize an allowance of outfit, give title to it. 
The only effect of that appropriation, in my opinion, is, that 
Vol. V — 10 
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it takes from the President the discretioa as to the amount of 
outfit he may alloipv under th« act of 1810. It sbows^ I think, 
that Congress have themselves fixed a full outfit as the 
proper one ; and that^ I think, is conclusive upon the Execu* 
tive. 

Upon the whole^ then, I am clearly of the opinion that the 
claim made by Mr. Donelson is valid, and should be allowed, 

I have the honor to be, very respectfully, sir, your obedient 
servant, ^ 

REVERDY JOHNSON. 

Hon. JOHK M. Cl.ATTOK, 

Secretary of State. 



LIABILITY OF PRIZE AGENTS. 

The act aboliahing the ofBce of prize agent, and reqairing all incnmbents thereof to 
depodte all moneys In their hands in the treasary of the United States, divested 
prise coons of all powers to distribata prise-moneys* and relieTed the agents of 
all responsibility to comply with their orders directing distribation made snbse- 
qoent to the passage of the law^ 

The order of the district court for the eastern district of Louisiana is not obligatory 
npon Robert S. Rogers, as priie agent. It is a nullity, and he will incnr no re- 
sponsibility onder it to captors by paying money in his bands into the treasnry. 

Attornby General's Office, 

Jult/ 24, 1849. 

Sir : The question you have submitted to me in the case of 
Robert S. Rogers, in whose hands are certain prize funds, I 
have considered. They were received by him as prize agent, 
and were held by him in that capacity at the time of the pas- 
sage of the naval appropriation act of March 3, 1849, and 
are still so held. 

By the 8th section of that act {Session acts^ p 79) it is pro- 
vided that ^ all money now in the hands of prize agents shall 
also be deposited in the treasury to be distributed as now pro- 
vided by law. Sttch part thereof as may belong to the offi- 
cers and crews of the vessels of the navy shall be paid to 
them under the direction of the Secretary of the Navy, and 
the law authorizing the appointment of prize agents is hereby 
repealed." The antecedent part oi the section directs that 
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the net proceeds of all prize^mooey arising from captures by 
the navy, and received by the marshal who shall sell the cap* 
tared property, shall be deported by him ia the treasury 
within sixty days from the date of the sale* 

By these two provisions, Congress intended to have paid 
into the treasury the proceeds of all prizes; and, as far as re^ 
lated to the shares belonging to the officers and men, (the 
captorsi,) that the same should be distributed under the dtarec* 
tlon of the Secretary of the Navy^ The olig^^ clearly was^ 
the more effectual protection of the interests of the govern- 
ment and of the captors, both more or less liable to suffer 
under the prior mode of disposing of prize funds, and espe* 
cially the captors. As to the distribution of the funds belong- 
ing to the latter, the design was to vest exclusive jurudiciton 
in the Secretaryj and to do so at once from the date of the 
law. Prize agents, therefore^ thefiy having such funds in pos*- 
session, were to deposite them in the treasury ; and, in future 
cases, the funds were to go there direct from the marshal, 
without finding their way into the hands of such agents at 
allp To accomplish this object the more effectually, the office 
of prize agent was abolished by the express repeal of the 
law authorizing it. Notwithstanding this change, however, 
the jurisdiction over prize causes was not taJcen from the 
prize courts. This remained. Whether prize or not, and the 
mode and manner of disposing of the property as prize^ are 
still all matters for the court's decision. Under their deeree 
the marshal sells ; but, that being done, the act of 1849 then 
applies and arrests the further potion of the court. He theii 
instantly comes under the terms of the section refenred to, 
and is bound to pay the net proceeds of sale into the treas- 
ury, and not into the registry of the court. This operated in 
that particular as a repeal of the act of April 16, 1816, 
(1 Statutes at Large^ 287 ;) and, for a like reason, the direc- 
tion in the act of 1849, that the then agents should also pay 
into the treasury the funds in their hands, operated a repeal 
of another part of the act of 1816, which gave the distribu- 
tion of the fund to the courts. 

The amount in the hands of Rogers, it is supposed, he is 
under no obligation to pay, under the act of 1849, into the 
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treasury ; and, indeed, that he cannot do so without personal 
responsibility, because the prize court, under whose decree 
the fund was made, by its order in the same case of March 
24, 1849, adjudged him, as prize agent, to pay it to Charles T. 
Steuart as special attorney of the parties entitled to it. This 
order, it is objected, is binding on Rogers, and will continue 
so, until annulled by the court passing it, or reversed on ap- 
peal. I am of a different opinion. The act of 1849, in my 
judgment, entirely divested the prize court of all power to 
distribute the fund. In that regard, its jurisdiction then to- 
tally failed ; and its order, in its assumed exercise, was as 
absolutely null as if jurisdiction on the subject had never ex- 
isted. The order of the court presents, therefore, not the case 
of an erroneous judgment, (good as long as it stands,) but of 
one void for want of power over the subject. Upon every 
principle such a judgment is a nullity, no matter how it may 
present itself — whether on an appeal, or collaterally. 

I answer your inquiry, therefore, by saying that the order 
or decree of the district court of the United States for the 
eastern district of Louisiana, against Rogers, of the 24th of 
March last, is not obligatory upon him, but a nullity; and that 
he can incur no responsibility under it to the officers and men 
represented by Steuart, by his paying under an order of the 
department, passed in pursuance of the act of March 3, 1849, 
the amount in his hands into the treasury. 

Nor do I doubt that the court would rescind the order of 
the 24th of March, passed certainly without notice of the act 
of 1849, if the fact were brought before it. 

I have the honor to be, respectfully, sir, your obedient ser- 
vant, 

REVERDY JOHNSON. 

Hon. William Ballard Prestov, 

Secretary of the Navy, 



RIGHT OF THE « NATIONAL ERA" TO CERTAIN PUBLIC PRINTING. 

The act of 3d Mareh« 1845« eonoemiog the adTertiaiDg which the heads of depart- 
menta and boreaua are required to do, doe not entitle the National Era, a weekly 
newspaper, to any part of the printing. 
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Right of the ''National Era" to Certain Public Printing. 

The clanse permitting a third paper to be selected, reqoirea that the pnblicatioiit 
therein Bball be made eqaai to the others as to frequency. 

The three daily papers pablished in Washington having been selected for the pur- 
pose, the law has been folly complied with, and the claim of the proprietor of the 
National Era cannot be sostained. 

Attorney General's Officb, 

July 25, 1849. 

Sir: By the 12th section of the naval appropriation act of 
the 3d of March, 1845, (5 Statutes at Large, 79&,) it is enacted, 
'* that all the advertising which the heads of departments or 
bureaus are directed by law to make, shall be ma da by pub- 
lication in the two newspapers in the city of Washington 
having the largest permanent subscription, and, at the dis- 
cretion of the Executive, in any third paper that may be pub- 
lished in the said city,** with this proviso: ''That the same 
publications shall be made in each of said papers equally as 
to frequency." 

The proprietor of the National Era, a weekly paper of the 
city, and having, as is alleged, ** the largest permanent sub- 
scription" of any other paper in the city, claims to be entitled 
under this law to the advertising referred to ; and upon the 
validity of the claim you have desired the opinion of this of- 
fice. There are three daily papers here now in the possession 
of the printing — ^two of them by the orders of the departments 
or heads of bureaus, and the other by the direction of the 
Executive. This has been done under what has been thought 
to be the true construction of the section in question. Is that 
construction the right one ? I think it is. It was the pur- 
pose of the law that the advertising — the whole of it — should 
be limited to three papers. The reason is an obvious one : 
It served to direct contractors to a certain source of informa- 
tion for all the proposals the government might from time to 
time make. They were not to search the columns of all the 
papers that might be published in the city. There being cer- 
tain ones selected, that fact was to notify them that in their 
columns alone was the knowledge they needed or required. 
To efiect this object, it is obvious, in my judgment, that all 
the advertising must be given to the same papers. Whether 
by law, or in the exercise of official discretion, the notices 
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Are to appear some daily, some semi-weekly, some tri-weekly 
some weekly, and some not as often, is inmiaterial. The same 
three papers selected under the law are to publish the XDhole^ 
and for the reason I have stated. This act does not in any 
way change the character and frequency of the advertising 
to which it relates. That is left where it was before. It 
only prescribes the rule by which the publishing papers are 
to be selected. Now, by law, some advertisements are di- 
rected to be published oftener than once a week— others not 
as often ; and others, in that respect, are subject to the dis- 
cretion of the departments or bureaus. This being the case, 
can a weekly paper of the city be given the printing ? If it 
can, it is obvious that the proviso to the section cannot be 
complied with? It is perfectly immaterial what particular 
reason may have induced Congress to adopt the proviso. It 
might have been, and probably was, to secure this patronage 
equally to the two then leading political papers of the city, 
by putting it out of the power of the departments or bureaus 
to distribute it unequally, by publishing ottener in the on^ 
than in the other. It is certain that equality was aimed at. If 
the claim before me is maintained, and it be clear, as I think 
it is, that the purpose was the selection of the same papers to 
do all the printing, is it not manifest that the proviso will be 
disregarded? The advertisements to be made oftener than 
once a week cannot appear in that way in a weekly paper at 
all ; and if they do appear in it but once a week, as they 
must, if they appear at all, and papers of a daily publication 
are also selected, in which they appear according to their 
direction, then, as between the papers, the '^ publications'' are 
not •* made in each equally as to frequency." This would, of 
course, be in direct conflict with the very terms of the pro^ 
viso. 

I am, therefore^ of the opinion that the claim of the proprie- 
tor of the National Era cannot be sustained. 

I have the honor to be^ very respectftilly, sir, your obedient 
servant, 

REVERDY JOHNSON. 

Hon. Mr. Collambb, 
Postmaster OeneraL 
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CLAIM FOR BOUNTY LANDS UNDER ACT OF 1847. 

A soldier who enliated into tha anny in 1846, for the terra of five yean, and aerred 
nntO April, 1849, when, in eonaequence of the redoction of the army after the 
termination of the war whh Mexico, he was honorably diaeharged, against his 
own mnshesi is entitled to the boanty land providied by the iNh section of the act 
of the 4th Febmary, 1847. 

The 9th section of that act embraces those of the regular army enlisted for twelve 
months or for a longer period ; yolanteers regulariy mastered into a rolanteer 
company, who served during the war, and have been honorably discharged ; 
those killed, or who died of wounds received or by sickness kiennied in the ooune 
of their ssnrioe ; and those who were discharged before the eipiradon of their 
term of service, in eonseqaencs of woands received or sickness incurred in the 
coarse of their service. 

Attorney General's Office, 

July 27, 1849. 

Sir: The claim of John Hasson, late a surgeon in the gen- 
eral recruiting service, to the benefit of the bounty land pro- 
vided by the 9th section of the act of the 4th February, 1847, 
(Session acts^ p. 14,) submitted by you to this office, I have 
carefully considered. 

It rests altogether upon what is the proper construction of 
that section. The facts are these : The claimant was en- 
listed on the 29th January, 1846, and on the 14th April, 1849, 
honorably discharged. The discharge was made against his 
wish, and in consequence of the reduction of the army after 
the termination of the Mexican war. The term of his enlist- 
ment was five years. 

The Pension Office thinks the claim unfounded, and has so 
decided. Its interpretation of the section is, that it embraces 
only those who served out their full term, or were prevented 
in consequence of wounds, disabilities, or death. 

I construe it differently. In my opinion it embraces three 
classes: 

1st. Those of the regular army enlisted for twelve months 
or for a longer period ; volunteers regularly mustered into a 
volunteer company, " who have served, or may serve, during^ 
the loar with Mexico^ and are then, at the end of the trar, hon- 
orably discharged. 

2d. Those killed, or dying of wounds received or sickness 
incurred, ''in the course of such service.^ 
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dd. Those who are discharged before the expiration of their 
term of service, ** in consequence of wounds received or sick- 
ness incurred in the course of such serviced 

The first class need only to serve during the war^ and to be 
honorably discharged at its termination, to entitle them to 
bounty. It is not necessary to show service in the army for 
the whole period of the enlistment. The second : death from 
wounds or sickness received or incurred during service in the 
war^ and not during the term of enlistment, when that extends 
beyond the close of the war. Third : those who by reason of 
wounds or sickness occurring in the war, are discharged before 
the close of the war. 

The view taken by the Pension OflBce, that the express pro- 
vision for this latter class shows that the terms " and who 
shall receive an honorable discharge,"* applicable to the first 
class, were not meant to embrace any other such discharge 
than one granted after the full period of enlistment had been 
served out* 

This construction evidently renders it necessary to add to 
that part of the section these words : " at the expiration of 
his term of service." The terms actually used neither imply 
nor justify such an addition. They are, in themselves, per- 
fectly clear. A non-commissioned officer, &c., enlisted in the 
regular army, or such a volunteer as is described mustering 
in a volunteer company, and serving during the war^ not dur- 
ing the period of enlistment^ and then honorably discharged, 
is to receive the bounty. The words necessary to be super- 
added by the construction in question manifestly changes the 
entire sense of the language used ; nor is such an interpreta- 
tion called for by the object of the provision. That evidently 
was to hold out an incentive to faithful and gallant service 
during the uxir. It did not look to service during a state of 
peace. The increased peril of a war service, and the increased 
occasion it furnished for skill and daring, gave rise to the 
bounty. This being so, it would seem strange that the soldier 
who so served during the very exigency, and that ceasing^ 
was honorably discharged, should not be entitled to the very 
benefit designed to meet it. The express provision for the 
third class, upon which the other view rests, is susceptible^ I 
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think, of a meaning perfectly consistent with the one I gave 
to the provision for the first clsss. It is this : That it includes 
those who are discharged hefore the end of the war^ and the 
termination of the enlistment, in consequence of wounds or 
sickness happening during the war. 

In my opinion, the words ^ in course of such service," ap- 
plying to the second and third classes, are equivalent with the 
words applicable to the first class, " who has served^ or may 
serve^ during the present war.^ The service meant is not a 
service commensurate with the term of enlistment, but with 
the continuance of the war, wholly irrespective of the term of 
enlistment. The words relied upon by the Pension Ofiice for 
its decision, in my opinion, therefore, mean this : A discharge 
during the war, prior to the expiration of enlistment, in conse« 
quence of wounds or sickness occurring during the war. So 
far from qualifying, by limiting, the antecedent provision for 
the first class, they embrace another which would not have 
been otherwise provided for. Under the first, an honorable 
discharge at the end of the war is required. Under this, a dis* 
charge during the war, and before its end, in consequence of 
wounds, &c., is sufficient. 

But there is another ground, in my judgment, sufficient to 
sustain the claim. The objection is not that the claimant 
did not serve during the war, and was not afterwards hon* 
orably discharged, but that he did not serve out his term of 
enlistment. The enlistment being on the 29th of January, 
1846, was, under the law as it then stood, for a term of five 
years. But the act of the 13th May, 1 846, (Session acts^p. 16,) 
authorized the President to increase the army by increasing 
each company to one hundred privates, and the enlistments 
to be made for the purpose are to ^ be for the term of five 
years and no longer, unless sooner disbanded by the President/* 
The increase was to be made when the President thought 
** the exigencies of the public service" required it, and he was 
to reduce it when such exigencies ceased. 

Under this power, when the war ended, the reduction was 
made ; and in making it, as he clearly had the right to do, he 
caused to be discharged some of those who were enlisted be- 
fore May, 1846, as well as some who were afterwards en- 
listed. The claimant was among the former. The power to 

Digitized by VjOOQIC 



IM HON. REV1SRDT JOBKSON 

GUitt for Bounty Lands itnd«r Aet of 1847. 

redace was thought to be (and I think properly) independent 
of the oharaoter of the enlistment The efieot clearly was^ 
to place those enlisted prior to the act of 1846 and those en- 
listed under that act upon the same footing as those enlisted 
after, as far as a discharge before the expiration of the term of 
enlistment was concerned. The oonseqnence of this cleurly 
waS) to make the enlistment of both classes to be for five 
years, '^ unless sooner disbanded by the President." The latter 
qualification was, by the act of 1846, made as much a part 
of the antecedent enlistment as of those it authorized. This 
being the case, it is, in my opinion^ perfectly clear that the 
present claimant, having been discharged under the reduction 
provided for by that act, and such discharge having been an 
honorable one, is entitled to the benefit of the act of 1647, 
even conceding the view of the Pension Office to be rights 
that the terms ^and who shall receive an honorable dis* 
charge,'' found in the first part of the 9th section of the act, 
mean only a discharge at the end of the enlisted term, if he 
was 80 discharged. His term of service after the act of 1846 
Was five yearS) unless sooner disbanded by the President. If 
so disbanded, that was the expiration of his term of enlist- 
ment. But, in addition to all this, unless the words of the 
law admitted of no other meaning, would it be just to Con* 
gross to give them that interpretation 7 The nation was then 
at war, and the purpose was, because of the war, to encourage 
enlistments and good conduct in the army. This is done by 
the incentive of the promised bounty. The soldier is told : 
enlist, serve during the war, and be honorably discharged, 
and the bounty is yours. The pledge of the public faith is 
apparantly complete. Now, if the consU^uction of the Pen* 
sion Office is the sound one, is it not clear that this pledge it 
but a false and deceitful instead of a fair one ? Service, says 
the office, during the entire term of enlistment, is necessary, 
unless a prior discharge is caused by wounds or sickness. 
Before the term expires, then, (which may well happen, and 
in the present instance did happen,) Congress may direct or 
BUtliori2e the disbanding the army. Is it possible, in that 
event, the soldier having folly complied up to his discharge 
with his part of the engagement, and been prevented against 
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his will and by the act of the government from complying 
throughout, that he is not to be entitled to demand compliance 
on the part of the government 7 Every principle of justice 
and fair dealing is on the side of such a demand, and it can- 
not be that Congress designed to deny it. Upon the whole, 
then, I am of opinion that the claim of Hassoa shotdd be al- 
lowed. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

REVERDY JOHNSON. 

Hon. Thomas Ewino, 

Secretary of the Interior^ 



PROCEEDS OF SALES OF PUBLIC LOTS IN WASfflNGTON. 

The act of 1820 pledged the proceeds of sales of pnblic lots in the dty of Wash- 
ington to the payment of certain expenses to he incurred by the corporation in 
the making of certain improTemeots ; wherefore, the funds in the treasury de- 
ri?ed from that sooroe should be applied to reifflbnnc certain advances made hf 
the corporation, notwithstanding the act of May 17, 1848. 

It cannot be reasonably supposed to have been the intention of Congress to hsTc 
made a different disposition of the fund, upon the faith of which improvements 
had been made. 

Attorney Geke&al'b Offigb, 

September 6, 1849^ 
Sir : I bave considered the question snbmitted to me by 
your letter of the 5th instant, in relation to the application of 
ihe fund now in the treasury from the sales of public lots in 
the city of Wadbington to refund advances made by the oor^ 
pwation for certain improvements made prior to the act of 
May 17, 1848, amending the charter, I am clear in the opia* 
ion that the fund may be so applied. The twelfth section of 
the act of 1848 in nowise affects the fifteenth section of the 
original act of May 15, 1820. By the law of 1820, the pro- 
ceeds of all the public lots sold were to be applied to make 
good such expenses as have been incurred by the city in tbe 
eases like that before me. Congress oould not with propriety 
aAerwards, and when the ttpenditure was made on the faith 
of such provision, have made a different disposition of the 
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fand ; and I am quite certain that they did not intend it by 
the act of 1848 above referred to. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

REVERDY JOHNSON. 
Hon. Thomas Ewing, 

Secretary of the Interior. 



ACCOUNTS FOR EXTRA COMPENSATION TO VOLUNTEERS IN 
THE WAR WITH MEXICO. 

The accounts of disbursing officers for extra compensation paid under the order of 
Major General Scott of May 3, 1847, to certain volunteers in the war with Mexico, 
should be allowed, provided the disbursements shall be adjudged to have been 
necessary and proper, and there is a sufficient amount of the contribution fund to 
meet them. 

Attorney General's Office, 

September 15, 1849. 

Sir : The question submitted by you to this office as to the 
authority to allow " certain payments made to persons in pub- 
lic employment at rates exceeding the compensation fixed by 
law,** I have considered. 

These payments were made to volunteers during the Mexi- 
can war by virtue of the following order of Major General 
Scott, dated headquarters of the army, Jalapa, May 3, 1847: 

**The volunteers whose term of service has nearly expired* 
and who had reported themselves to Captain B. Allen, assist- 
ant quartermaster, for employment in the quartermaster's 
department, will be borne on the rolls of their respective 
companies as on furlough during the period of their employ- 
ment ; and the quartermasters are authorized to pay them 
the rate of compensation allowed to citizens engaged in the 
like service, less their current pay.** 

The objection to these disbursements is, that they are sup- 
posed to be prohibited by the 2d section of the act of the 23d 
August, 1842, which provides ^that no officer in any branch 
of the public service, or any other person whose salary, pay, 
or emoluments is or are fixed by law or regulations, shall re- 
ceive any additional pay, extra allowance, or compensation, 
in any form whatever, for the disbursement of public money. 
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or for an^ other service or duty whatsoever, unless the same 
shall be anthorized by law, and the appropriation therefor 
ezplicitly set forth that it is for such additional pay, extra 
allowance, or compensation." (5 Stat at Large, 510.) The 
meaning of this sect ion, considered by itself, is perfectly plain. 
A practice had grown up in the government of allowing extra 
compensation for real or pretended extra services rendered 
by its officers and agents, inconsistent with the power and 
duty of Congress in relation to the appropriation of the public 
money. They therefore inhibited all such compensation, ex- 
cept where the law authorized it, and an appropriation was 
in terms made to meet it. The design was to keep the whole 
subject, where it should be, under legislative control. Upon 
the occurrence, however, of the Mexican war, as far as the 
forces of the United States were concerned who were en* 
gaged in it, a state of things occurred which seemed to call 
for a more extended executive discretion, and to render a 
modification of the act of 1842 necessary. The army had 
been engaged in the enemy's country, and directed to exact 
military contributions. Assistance, beyond its own means in 
labor and service, extra to that which its particular duty in- 
volved, was not to be, or had not been, obtained. The officers 
had been exclusively thrown upon their own resources for all 
the wants of the service. To maice these efiectual, they had 
used the contribution fund ; ^d this was clearly known to 
Congress when they passed the act of the 8d March, 1849. 
{Session ads, p. 125.) By the first section of that act, the 
prior law was modified in this — that it sanctioned payments 
made out of the fund for*' objects not usually embraced 
among those for which appropriations are made from that 
branch of the service to which the officer belongs," when the 
Secretary of War shall certify ** that the amount expended 
was properly disbursed, and for the public service ; and in 
case of an officer of the navy, on a like certificate of the Sec- 
retary of the Navy." This was to substitute the heads of 
these two departments for Congress, as far as these expendi- 
tures were concerned. The latter evidently deemed it a 
proper subject for executive discretion, and so made it. They 
dispensed with the necessity of legislative designation of the 
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objects of expenditure ; and this because, from the condition 
and location of the army, it had been impossible to anticipate 
and provide for all that might be needed. This provision 
simply did away with the necessity of prior legislative speci- 
fication of objects of expenditure. But the 4th section of the 
act goes further. That provides, ** that when accounts are 
rendered for expenditures, under the approval and sanction of 
the proper officers, and which may appear to have been proper 
and necessary, but cannot be settled for the want of appro- 
priations applicable to the objects to which they relate, the 
same may be paid out of the contribution fund, on the ap- 
proval of the head of the department having charge of that 
branch of business to which the expenditure appertains." 

By this clause, the want of appropriation for the expendi- 
ture is dispensed with, or rather supplied. The only things 
required are, that the expenditure shall have been made ** un- 
der the approval and sanction of the proper officers,** and 
shall, in the judgment of the head of the proper department, 
be esteemed to have been ** proper and necessary,** and that 
there be a sufficient amount of the contribution fund in the 
treasury to meet it. 

Under this provision, I have no doubt that, if the expendi- 
tures in question are approved by you, and there is of the 
ftmd referred to a sum adequate, they should be allowed. 

The act of 1842 requires only an appropriation for the ad- 
ditional pay, &c^., before it is to be allowed — a requisition in 
terms rendered unnecessary by the act of 1849. A different 
interpretation of the latter law would, in my opinion, defeat 
its true and only object — the protection of the disbursing 
officers, who had expended for the necessary public service 
moneys in their hands, without a specific appropriation, and 
under circumstances of peculiar emergency, which could not 
well have been, and were not, foreseen by Congress. I am 
clearly of opinion, therefore, that the act of 1849 was in- 
tended to sanction an4 provide for such expenditures. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

REVERDY JOHNSON. 

Hon. Gborob W. Cbawfqbd, 

Secretary of War. 
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MARINE CORPS 8ERVINO IN THE WAR WITH MEXICO ENTITLED 
TO BOUNTY LAND. 

The entire portion of the marine corps, whether thef eonred on ibip-botrd or land, 
on the Mexican coaet or in the interior, in the Mexican warfare to be conddered^ 
within the trae nieaning of the reaolotlon of the lOth of August, 1648, aa har^ 
iag "aarrtd with the amqr in the war wkK Mexico,** and emitled to the baontr 
land and other remuneration which that reaolotion pcoTidta. 

Bat in awading it to such of the corpa as may haje received prize-monef* SQch 
money should be carried, In the accoont,^ to the credit o/ the goremment ; or, 
when not reeei?ed, should be released. 

Attorhit Gbubial'b OmoMt 

September 17, 1840. 

SiK : I bare conBidered the question sutmiitted by you to 
tbis office, as to wbat is the proper eonstrnctioa of the joint 
lesolatioB of the lOth of August, 1848, {Session acts, p. 2^5,) 
making certain provision for the officers, &c., of the marine 
corps ^who have served with the army in the war with 
Mexico." 

Two battalions of the corps, und^ the separate commands 
of Lieutenant Colonel Watson and Miyor Harris, were, as 
you inform me, *^ detached from tbe navy, and transferred pro 
tempore to the army," to serve with it, under Major General 
Scott's command, in the war. That these are entitled to the 
benefit of the resolution, is considered by you, and properly, 
'^as clear and indisputable ;" but the doubt is^ whether any 
ether part of tbe corps is entitled* Upon this point, my opin* 
ion is decisive. With all proper deference to the judgment of 
your predecessor in the department, virho, as I understand, 
gave the resolution that limited construction upon which as 
yet it has been executed, my opinion is that such construction 
is neither consistent with its spirit nor language. The inter- 
pretation I give to it is, that all the office;^ non-commissioned 
officers, privates, and musicians of the corps who belonged to 
the vessels of the United States despatched to the Mexican 
coast, to aid in subduing the cities and ports of the enemy, 
and conquering the country, and who were there for the pap- 
pose, are equally embraced by the resolution with the partic* 
nlar detachments under Lieutenant Colonel Watson and Ma* 
jor Harris. 
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All that is necessary to bring any portion of the corps with- 
in the scope of the provision is, that they should have ** served 
with the army in the war with Mexico.** Whether such ser- 
vice was on the land, or on the water, if it were rendered in 
connexion or association with the army, and to effect a com- 
mon end — victory over, and conquest of, the enemy — it was 
serving ** vrith the army in the war.** The resolution pre- 
scribes no particular theatre of service. It is couched in 
general terms. Neither land nor ocean is, in any w^ay, in 
words, referred to. It is service generally, anywhere, and in 
any mode, during the war, in union vrith the army, that is 
intended to be provided for. Looking, therefore, only to the 
language of the resolution, as far as I have referred to it, I am 
clear that the limited view heretofore taken is erroneous. 
But if we consider the nature of the war, and the term of 
the proviso to the resolution, the error is, I think, yet more 
apparent. 

First. The nature of the war. 

It had been one of invasion. The reduction of towns and 
cities upon the coast, and penetrating, possessing, and con- 
quering the interior of the enemy's country, had been part of 
the struggle. Mere naval conflicts had not, from the very 
character of the contest, occurred, nor could have been anti- 
cipated. That part of the publii^ force — ^the naval marine — 
had been put in requisition principally to assist in the objects 
of the invasion. Its operations were, in all cases, auxiliary 
to the operations of the army ; in other words, the service it 
rendered was service ** with the army in the war.** 

It did nothing upon its own peculiar element. No part of 
its action had been entirely independent of the army. All 
the aid it had afforded was in connexion with the army, and 
the better to enable the army to make the invasion effectual. 
This, as far as the particular corps referred to in the resolu- 
tion are concerned, was accomplished by special detachments — 
such as Lieutenant Colonel Watson's and Major Harris's ; by 
service on land on the part of others — sometimes for a longer, 
sometimes for a shorter period ; and by all on board the ves- 
sels of the United States ; liable at all times to be sent ashore, 
and always serving (though on board, for the reasons hereto- 
fore suggested) in aid o^ and with the army in the war. 
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The very character of the war, then, in my opinion, de- 
monstrates that the whole of the corps engaged in it, whether 
on the coast or on the land, ''served with the army in the 
war." Bat if this is not already obvious, the proviso to the 
resolution makes it so. That says that '^ this remuneration 
(that given by the resolution) shall be in lieu of prixe-numey 
and all other extra allowances.^ Whence the necessity of this 
qualification, if the construction I am resisting is a sound 
one — that Watson's and Harris's commands alone were inclu- 
ded in the resolution ? Their particular service having been 
altogether on the land, and under the actual command of 
Major General Scott — they forming, in fact, no part of the 
naval marine during the war — could not have had title to 
prize-money. That could only have been earned by such 
portion of the corps as, during the war, were on board, or be- 
longed to, the capturing vessels of the United States. 

It would, therefore, have been not only idle, but absurd, to 
have substituted, as to them« the compensation given by the 
resolution for that of prize-money. They had no title to the 
latter ; and, from the very nature of their service during the 
war, could not have acquired a title. 

But the resolution assumes that there may be prize-money 
due the corps, for whom it provides, by stipulating that what 
it does so provide shall be in lieu of such prize-money. Con- 
gress, therefore, intended, by the body of the resolution, to 
embrace all the corps serving ** with the army in the war,'* 
whether such service was had on ship-board or on land ; and,, 
in order to place all upon an equal footing, provided that 
what it gave, in addition to ordinary pay, as ^ bounty land 
and other remuneration,'' should be in lieu of prize-money 
when any part of the corps had earned that. The object was 
to place all on the same level — to give no advantage to one 
part over any other part of the corps serving with the army 
in the war ; and as they designed to embrace the whole por- 
tion of the corps so serving — those whose service on board 
ship might have given right to prize-money, as well as those 
who, serving on land, could not have acquired it — they in- 
serted the proviso. It is impossible, I think, to doubt that the 
only conceivable reason for the proviso is, that the resolution 
Vol. V— U 
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embraced service by the corps on ship-board, as well as on 
land. 

I answer yonr inquiry, then, by saying that, in my opinion, 
the entire portion of the marine corps, whether serving on 
land or on board ship on the Mexican coast, in the Mexican 
war, are to be considered within the true meaning of the re- 
solution of the lOtb of August, 1848, as having *' served with 
tlie army in the war with Mexico,^ and entitled to the ^ bounty 
land and other remuneration" it provides. 

But in awarding it to such of the corps as may have re- 
ceived prize-money, such money should, in the account, be 
carried to the credit of the government ; or, when not re- 
ceived, should be released. 

I have the honor to be, respectfully, sir, your obedient ser- 
vant, 

REVERDY JOHNSON. 

Hon. Wm. B. Preston, 

Secretary of the Navy. 



CONTRACTS FOR HEMP FOR USE OF THE NAVY. 

The joint resolotion of Congnm of the 9th of May, 1848, profiding the manner 
of obtaining American water^rotted hemp for the use of the navy, and the ad- 
Tertisement of the Secretary of the Navy pnnoant thereto, alike require pro- 
poeab to be mibmitied, which ifaall itate the price at which the bidder will for- 
niah the atipnlated quantity per year for the entire five yean. 

Bidders who propose difierent prioea for difierent yeara^ and redocing the price for 
the last year to occasion a lower average than the bids of competitors, might, if 
their contracts were accepted, have opportanities for the exercise of bad fiiidi 
with the government, which a difierent method of contracting might prevent. 

If, however, snch bids shall be accepted, the lowest bids should be charged with the 
interest of the excess of bids over other competitors for the years where there 
may be an excess, and the average be struck from the aggregate found. 

Attorney Gbnekal's Opficb, 

September 25, 1849. 
Sir : I have considered the question submitted by yon to 
this oiEce, upon the proposals made to your department to 
supply the navy with American water-rotted hemp, under the 
advertisement published for that purpose, by virtue of the 
authority of the joint resolution of the 9th of May, 1846, 
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{Session acts, p. 217.) Whether the proposals are according 
to the law and the advertisement, so as to enable the depart- 
ment to award the contract to the lowest bidder, is your inquiry. 

As the advertisement is almost in the words of the reso- 
lution, it is only necessary to examine the latter in order to 
give the opinion you request. I shall therefore confine what 
I have to say to that. Are the proposals such as the resolu- 
tion contemplates ? They are for the kind of hemp wanted, 
and in other respects conform to the resolution, unless it be 
in this : that, instead of appearing to furnish, as required, the 
article for the full term of five years at one and the same 
price for the whole quantity delivered, they stipulate for dif- 
ferent prices for each of the annual quantities delivered. 
The effect of this is, to cast upon the department the duty 
of calculating the average price of each proposal, to ascer- 
tain which is the lowest, instead of the bidder doing it for 
himself, and agreeing to supply what is wanted, during the 
term of the contract, for that fixed sum. In my opinion, the 
resolution requires that this should be done by the bidder ; 
and that gives the department the fullest security that the 
contract will be complied with. 

This appears, I think, from this consideration : The depart* 
ment desires the needed supply of hemp in each of the five 
years alike. It wishes, and the resolution contemplates, an 
equal and punctual fulfilment of the contract for the entire 
term — for the last year, as well as for any other year of the 
term. Can this be as effectually guarantied by having the 
bidder to devolve upon the department the ascertainment of 
the average of each bid, as by throwing it upon the bidder? 
I think not If he is not to do it, but the department, it is 
clear that it puts it in his power so to bid, that whilst he will 
force the department to accept his offer, because it is t|ie low- 
est average one, it may or may not be his fixed purpose at 
the time to comply with the whole of the contract, but, on 
the contrary, to be governed thereafler by what may then 
seem to be his interest. To illustrate this by one of the bids 
in the present case — ^that of George W. Billings : He offers 
to furnish all the hemp required, in each of the five years, at 
different prices for the four first years, with a gradual reduc- 
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tion of price in each of these years ; but, in the fifth and last 
year, his redaction is much greater, and out of all proportion 
to that of the preceding years. Most of the other bidders 
vary their price by an equal gradual fall, during the entire 
term. This is the case with the next preceding bid on the 
list furnished me — that of Todd & Crittenden. Now, the 
efiect of these two modes of bidding is to make — ^by what I 
am told is the practice of the department in ascertaining the 
average of bids — Billings's bid lower than Todd & Critten- 
den's ; and yet it is to me quite apparent that the latter would 
furnish better security to the department that the entire con- 
tract, if made with them, would be fulfilied, than the former 
would furnish. Billings's fall from the fourth to the fifth year 
is from 8222 95 to 8163 94, and it is that fall which reduces 
his to the lowest average ofier. This may be done in good 
faith, and I have no right to say that it is not ; but such a 
mode of bidding may be in bad faith, and adopted with the 
very view of profiting for the four years of the term, and not 
complying with the contract in the last year. If such reduc- 
tion as is made by this bidder is within the resolution, then a 
still greater, or a chaise of nothing for the last year, would 
be equally so. It is true that the bidder is to give security 
for a compliance with his entire contract ; but yet this is but 
collateral, and, when the contract runs through a long period, 
often delusive. The best security is to be found in the obvious 
good faith of the bidder — in the absence of anything like trick 
in the bid ; and it must, I think, be plain that this can only 
be efiectually guarded against by making it the duty of the 
bidder to fix himiself one and the same price for the article to 
be furnished. The other mode almost necessarily leads to 
fraud and contrivance in the bidders, which may lead to loss 
and inconvenience to the government, besides subjecting the 
honest to be overreached by the dishonest bidder. 

In my opinion it is not such a mode as the resolution con- 
plates, and should not be sanctioned. But if it be, one thing 
is most apparent : that the proper way of ascertaining the 
average of the bids in such case is not to calculate merely the 
aggregate of the principal of each ofier, but to charge the 
lowest bid, so ascertained, with interest upon the excess of 
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his over the other bids in the years when there is an excess, 
and from the aggregate of principal and interest to strike the 
average. If this was done in the present instance, it would 
be found that the bid of Billings is not as low as that of 
Todd & Crittenden — ^that is to say, at the end of the five years, 
if the contract is awarded to him, he will receive a larger 
sum than Todd & Crittenden would receive if it was award- 
ed to them. But I repeat, that, in my opinion, the form of 
the bidding is erroneous, and not within the true spirit of the 
resolution of the 9th of May, 1848, and should not, therefore, 
be sanctioned. 

I have the honor to be, respectfully, sir, your obedient ser- 
vant, 

REVERDY JOHNSON. 

Hon. W. Ballard Prbston, 

Secretary of the Navp. 



WHEN SHIPMASTERS ARE REQUIRED TO DEPOSITE REGISTERS 
WITH CONSULS. 

Maatere of Ameriean veasek entering foreign ports w^ere theie ahaU be an Ameri- 
can conaal, and remaining ao long aa tUat, by the local regnlationa, they are re- 
qQired to enter, and afrerwarda to clear in regular form, are required to depoaite 
their regiaters, &c., with sach conaal, irreapective of the purpose for which the 
port ahall iia?e been entered. 

<See opinion on tbia aobject delirered by Attorney General Mason on the 11th of 
June, 1845.) 

Attorney Ceneral's Office, 

September 26, 1849. 

Sir : The question you have submitted to this office, upon 
the letter of F. H. Whitmore, esq., of New Haven, Connecti- 
cut, of the 10th September, 1849, '^respecting the demand 
made by the United States commercial agent at St. Thomas, 
in all cases of the arrival at that port of an American vessel, 
whether business is or is not done by her, that the register, 
&c., be deposited with him,** I have considered. 

The legality of the demand depends upon the proper con- 
struction of the 2d section of the act of Congress of the 28th 
February, 1803, *• supplementary to the act concerning con- 
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suls and vice-confluls, and for the further protection of Ameri- 
can seamen." (2 Statutes at Large^ 203.) 

By the words of the first part of the section, the master of 
an American vessel sailing from a port in the United States 
is required to deposite ** bis register^ sea-letter^ and Mediter- 
ranean passport,'^ " upon his arrival at a foreign port," with 
the American consul, &c., if there be one at such port. The 
duty, regarding this part of the section, only exists upon ar- 
rival, without reference to its object, and whether it be volun- 
tary and for business, or otherwise. But the subsequent part 
qualifies, I think, the general words of the first. It is in the 
provision that the consul, &c., on the master's ''producing a 
clearance from the proper officer of the port where his ship 
or vessel may be," shall deliver to him *^ all of his said pa- 
pers." Construing t.he two classes together, I think the true 
meaning of the whole is, that there is to be no deposite of the 
papers, upon an arrival, unless it be an arrival with a view to 
entry^ or where^ by the local law^ an entry is required. Where 
either exists, my opinion is, the deposite with the consul, &c., 
is to be made, and, of course, that it is the duty of the consul 
to demand it. 

It will be seen, I think, that, in this view of the act, I but 
concur in the opinion to which you refer, of Mr. Attorney 
General Mason, of the 11th of June, 1845. 

After quoting the section of the act in queelioB, he says: 
'' Taking the whole together, it is very obvious that Congress 
required the papers, &c., to be delivered to the consul only 
when it was necessary to make an entry at the custom- 
house ; " and, therefore, " if an American vessel arrive at her 
port of discbarge, or, for any reason other than the purpose 
of trading with the whole or portion of the cargo, she shall 
remain so long as, by die law of the country^ 4^., *^sbe must 
enter at the custom-house of such port^ and the deposite must 
be made. 

Interpreting the section, as I do, to require the deposite only 
when an entry is to be made, he makes it the duty of the mas- 
ter, as I do, to deposite, in case of entry in fact, without re- 
gard to the reason or object of its being made. The motive 
for the deposite is, I think, the same in all cases of actual 
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entry, and the trouble and duty of the consul, &c., the same. 
He is in both cases to take charge of the vessel's papers, and 
to hold them until she is again cleared ; and^ for the trouble 
of receiving, preserving, and delivering them, (of each of 
wiuch acts he is to give a certificate under seal,) he is en« 
titled to charge two dollars. {See chapter Bisection 7, of Gen- 
eral Instructions to Consuls^ of the 6th June^ 1849.) 

The result, then, to which I come, is this : that the com- 
mercial agent at St Thomas, in the case of all American 
vessels arriving there, and remaining so long as, by the local 
regulation, to be obliged to enter and afterwards to clear, is 
entitled, and it is his duty to demand the surrender of their 
papers^ under the act of 1803, no matter what may be the 
motive of the entry, whether business or not. 

I have the honor to be» very respectfully, sir, your obedient 
servant, 

REVERDY JOHNSON. 

Hon. JoHK M. Clayton, 

Secretary of State. 



OUTFIT OF PUBLIC MINISTERS. 

A minister of the United States to the republic of Mexico is entitled, under the 
acts of let May, 1810, and 3d March, 1847, to an outfit of nine thoosand dollan, 
although he were not in the United States at the time of his appointment. 

(See opinion in the case of Mr* Dondson, the ninister to the Get manic Con&d- 
ency, delirered on the 20th of July, 1849 .) 

Attornkt Gevbral's Officb, 

October 8, 184a 

Sn : The question submitted by you to this office as to the 
legal right of Mr. Nathan Clifford, the late minister of the 
United States to the republic of Mexico, to an outfit, is, I thinki 
embraced in the opinion I gave you on the 20th July last, in 
the case of a like claim made by Mr. Donelson, our then min- 
ister to the Germanic Confederation. I then stated that I 
thought an outfit was not prohibited by the proviso to the 
first section of the act of the 1st May, 1810, (1 Statutes at 
Large, 608 ;) becausei, when appointed, Mr. Donelson was not 



Digitized by VjOOQIC 



164 HON. REVERDT JOHNSON 

Claim of the RepresentatiyeB of Thomas Armatead. 

in the United States, but in Barope, and proceeded direct to 
Frankfort ; but that, on the contrary, the true meaning of its 
terms sanctioned an outfit. My reasons for this being then 
given, it is useless to repeat them. I continue to hold the 
same opinion now, and with a full persuasion that it is cor- 
rect, and warranted by the words of the proviso, and the prac- 
tice of the government under it 

I also entertain the same view I then took of the effect of 
the act making an appropriation for the outfit — ^that is, that 
it fixes the amount, and thereby divests the President of the 
discretion he otherwise has, under the act of 1810, over the 
amount he may allow. 

I answer your inquiry, therefore, by saying, that Mr. Clif- 
ford has a legal title to outfit under his recent mission ; and 
that the amount due him is that fixed by the civil and diplo- 
matic appropriation act of the 3d of March, 1847, {Session 
acts J p. S3,) nine thousand dollars. 

I have the honor to be, respectfully, sir, your obedient ser- 
va,nt, 

REVERDY JOHNSON. 

Hon. John M. Clayton, 

Secretary of State. 



CLAIM OF THE REPRESENTATIVES OF THOMAS ARMSTEAD. 

The repreaentativea of Thomas Annstead, a captain who senred in a Virginia reg- 
iment in the revolntionary war, prior to Slat May, 1782, when he became a an- 
pemnmerary, to the 3d of April, 1783, and who died lat Sepermber, 1809, to 
whom the Virginia legialatnre allowed $2^0, in 1R26, as commatation, without 
interest, and to whom Congress snbseqoently allowed half-pay from 3d Septem* 
her, 17b3, to the period of hii death, and afterwards allowed half-pay from dltt 
May, 1782, to said 3d April, 1783, are not now entitled to have the account re- 
opened and restated, so as to allow interest on the said commatation. 

The subject of claims for commatation and half-pay, and the obligations of the go?- 
emment in respect to the soldiers of the Revolution, discossed. 

Attornbt General's Office, 

October 31, 1849. 
Sir : The questions submitted by you to this office in the 
case of the claim of the representatives of Thomas Armstead 
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a captain in the army of the Revolution, in the Ist Virginia 
State regiment, commanded by Colonel George Gibson, I have 
considered. As it is only on points of law that the advice 
and opinion of the Attorney General can be properly request- 
ed by yourself, as the head of your department, I shall limit 
what I have to say to the legal questions presented ; and, in 
doing this, I must assume as true the facts stated by the Com- 
missioner of Pensions. To devolve upon this ofBce the duty 
of examining and deciding controverted facts, would make it 
impossible for the Attorney General to attend ^to his other 
duties, as prescribed by the act of 1789. 

The facts, then, of the present case are these: Captain 
Armstead was a captain in the regiment referred to, but 
became a supernumerary at and before the termination of the 
war. In February, 1826, Virginia, by a special act of her 
legislature, allowed his representatives two thousand four 
hundred dollars as commutation without interest; and on 
account of his having been a supernumerary officer, after- 
wards, in February, 1833, and under the act of Congress of 
the 5th July, 1832, half-pay was allowed them by the United 
States, from the 3d September, 1783^ to 1st September, 1800 — 
the period of the captain's death — less the sum which had 
been paid as above by Virginia ; and in October, 1845, a 
further allowance of like pay was made by the United States 
from the 21st May, 1782, when Armstead became a super- 
numerary, to the 3d of April, 1783 — the commencement of the 
prior allowance. 

The claim now made is to have the entire account opened 
and restated, so as to give commutation with interest. 

Upon these facts, you have submitted to me two questions 
of law. The first is, whether Virginia, having, by the act of 
1826, acknowledged the right to commutation, that right is 
now open to be disputed by her, or by the United States 
standing in her place ; and, secondly, whether, if it is open, 
the fact that Armstead was a supernumerary defeats the 
right to interest on the commutation which Virginia did 
allow? Your second question being one entirely of fact, I 
pass it by for the reason heretofore assigned. 

Fir^t. Is Virginia or the United States estopped from deny- 
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ing the right to commatation itself? If Virginia is, it is be- 
cause of her act of 1826 allowing it ; but the reasons for that 
allowance do not appear. The legislature may have granted, 
and perhaps did grant it, without reference to the question of 
strict right. Indeed, the very necessity of legislative inter- 
ference may have been because there was no antecedent 
right which could be enforced by the claimant. Such, I think, 
is the inference from the law, instead of its being an estoppel 
on the original prior question of title. The case of officers of 
that description, as is evident from the history of the times, 
was, in Virginia, considered a bad one. Without fault of 
theirs, they ceased to be in actual service; and on that 
ground alone were not considered, in respect to compensation, 
on an equal footing with their more fortunate associates. 
This very hardship, in all probability, led to these special acts 
in their favor ; but such ax3ts axe to be considered — as they 
dearly were at the time — as acts of favor — as grants of 
bounty ; or, in given instances, as compromises of rights in 
dispute between the United States and the officer or his rep- 
resentatives. They partake, therefore, in no particular, of a 
right so admitted as to have the effect of an estoppel, except 
as to what they actually grant. To that extent they are 
conclusive, but no further. The original question of right, 
therefore, to commutation, in the present case, is not, in my 
opinion, cancelled by the Virginia law of 1626. 

Second. Being a supernumery, I am clear in the opinion 
that his estate is not entitled to the interest it now claims. 
The counsel for the claimant is mistaken,! think, in supposing 
that the right to half-pay and commutation is always iden- 
tical. It is not so under the Virginia law of December 16, 
1790, nor, according to my view, under the act of Congress 
of July 59 1832. In the opinion I gave you on the 27th of 
March last, in Gait's case, I stated that the commutation pay 
which had been recovered of Virginia, or for which, when 
not paid, she was liable, was under her act of December, 
1790. In that respect, I thought my predecessor (Mr. Taney) 
had been mistaken in the opinion he had given upon the 
point in 1838. Resting — as I still think the right to such pay 
does — upon the said act of 1790, it is clear, I think, both 
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from the words of the act and its constuction by the judiciary 
of Virginia prior to the act of Congress of July 5, 1632, that 
it was only secured to officers who bad served to the end of 
the war. 

The language of the act of Virginia in this respect is too 
clear for doubt ; and in the case of Markham (1 Leigh, 524) 
it was so held. Judge Green, speaking of cases uoder the 
act of 1790 in whioh judgments bad been rendered against 
the State for commutation and interest in b'eu of half-pay, 
said that the court of appeals, whilst they held that those 
who served to the close of the war were so entitled, and in 
such cases affirmed the judgments, reversed the others upon 
the ground that the claimants there did not so serve^ and 
were, therefore, not entitled under the act to commutation 
and interest. 

The decision in 1 Leigh was just preceding the act of Con- 
gress of 1832, and its provisions are to be construed with 
reference to the then Obligation of Virginia as ruled by her 
courts. Its third section is, therefore, so to be interpreted, 
and to be held only to embrace claims for which Virginia 
was then, under her existing legislation, as judicially con- 
strued, responsible. 

It was not the design of Congress to leave it to Virginia^ 
either by her legislature or her courts, to enlarge the sphere 
of her liability. To the extent that she was then a debtor, 
and only to that extent, did Congress intend to indemnify her. 
As the present claim, therefore, to commutation and interest, 
was never due by Virginia under her act of 1790, or other- 
wise, prior to July 5, 1832, 1 think it is not embraced by the 
third section of the act of July 5, 1832. 

There are other grounds, perhaps^ equally fatal to the 
claim, to which I do not refer, because they are not involved 
in either of the inquiries you have propounded. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

REVERDY JOHNSON. 

Hon. Thomas Ewing, 

Secretary of the Interior^ 
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CLAIM OF THE WIDOW AND CI^DREN OF GENERAL KEARNY. 

The relatives of a deceased officer or aoldier are not entitled, under the act of 19th 
Joly, 1848, to receive three monthiT extra pay on account of aenrieet of the an- 
cestor, unless the ancestor were thus entitled at his demise. 

Such claims are predicated on the idea that they are his statutory representatives, 
and as such they can only take that which the decedent himself could have taken 
had he survived. 

And as those who did not engage for the war, for five years, or for any other speci- 
fic period, and who were never honorably discharged, were not themselves en- 
titled, their represenutives have no valid claim. 

Attorney General's Office, 

November 2, 1849. 

Sir : Are the widows, children, &c., of officers of the army 
who were engaged in the military service of the United States 
in the war with Mexico, and who, being retained in the army, 
have since died in the service, or may hereafter so die, enti- 
tled to three months* extra pay provided in certain cases by 
the fifth section of the act of 19th July, 1848? {Session 
actSf p. 74.) 

The question you have submitted to me in the case of the 
widow of the late General Kearny, I have duly considered. 
If such claims are well founded, they are so by virtue of the 
act referred to, and not otherwise ; there being no other law 
upon the subject. Are they embraced by that act ? I think 
not. The section referred to (the other sections are for dif- 
ferent objects) is not as well drawn as it might have been, 
but its meaning is nevertheless, I think, quite clear as to one 
point ; and, if so, it is decisive against such claims. It is this : 
that the widows, children, parents, brothers, and sisters, who 
are in succession to be entitled to the extra pay on the con- 
tingency of the officer's death subsequent to the date of the 
act, are only the widows, &c., of such officers who were them- 
selves before death entitled to the pay. In other words, the 
provison for their representatives assumes that the title to the 
pay was vested in the ancestor before and at the time of his 
death. He, the ancestor^ (the officer,) is, if living, to receive 
it ; it is his right. He was the personal object of the nation's 
bounty ; to him it is to be paid, if he demands it. And it is 
only contingently upon his dying after the act, without de- 
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manding and being paid it, or, in the language of the section, 
upon his death ^without receiving the three months' pay 
herein provided for,** that the particular representatives men- 
tioned in the act are to be allowed it. 

To decide, therefore, in what instances the allowance is to 
be made to them, we must ascertain in each case whether 
the deceased officer was himself entitled to it before and at 
his death ; for, if not, they are not. Their claim is through 
him, as his statutory representative. They get it because it 
was his ; and being his, has by death descended under the act 
to them. Who, then, are the officers entitled 7 This depends 
upon the first part of the section read in connexion (as it must 
be) with the grant of the pay in the words immediately pre- 
ceding the proviso to the section and with the proviso. So 
read, the provision is : " That the officers, &c., engaged in the 
military service of the United States in the war with Mexico, 
and who served out the term of their engagement, or have 
been or may be honorably discharged, shall be entitled to re- 
ceive three months' extra pay, provided, &c., that they have 
been in actual service during the war." It is to the officer 
himself, therefore, that the pay is given ; and it is only given 
to him if the term of his engagement has been served out, or 
he has been or may be honorably discharged ; or, under part 
of the section, to his representatives, where he was killed in 
battle or died in service, or, being honorably discharged, died 
before the act, or, being so disch irged before the act, dies 
after the act. 

Besides the officers, non-commissioned officers, musicians, 
and privates were also embraced. But to the title of each 
class, service to the end of their engagement or honorable 
discharge was made necessary to vest it in them. It was the 
right of Congress to make these the conditions of their grant ; 
and they have done so. The Executive must see that they 
are performed in each case before he pays the allowance. 

Service, then, to the end of his engagement, or honorable 
discharge out of it, must exist on the part of the officer to 
make his title to the pay good. Did either exist in the in- 
stance included in the question before me ? I think not. The 
officers there referred to had not entered into the service of 
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the United States for any definite time. Theirs was not an 
engagement for five years, or for any specific period, or for 
the war. They held their commissions generally and perma* 
nently, without reference to time. 

So, again, as regards them, it cannot be maintained that 
death in the after service of the country is to be esteemed an 
honorable discharge. The condition of discharge evidently 
was designed a discharge from the service of the officer him- 
self in his lifetime. It was such a discharge as was to give 
him the right to the pay. To say this of a discharge by death 
would be absurd. The fact that would then give the right 
would, as far as the officer is concerned, render it useless. 

What makes, in my opinion, this view more obvious is, 
that the section which provides for representatives assumes, 
except in cases of antecedent death, the right of the officer 
to the pay, and his power to have received it in his lifetime. 
They, the representatives, are to be allowed it only when the 
ancestor has died, or may hereafter die, ** without receiving 
the three months' pay herein provided for.** It is, therefore, 
as to such an officer, as statutory legal successors to the de- 
ceased, who, entitled to the pay in his lifetime, fails to receive 
it, that it is to be paid to them. 

To the validity of their title it is necessary to establish an 
antecedent vested title in their ancestor ; and this, as I think, 
cannot be done in the case of an officer retained in the service 
after the war, and afterwards dying in the service. 

I am of opinion, therefore, that the claims referred to cannot 
be allowed. 

I have the honor to be, with high regard, sir, your obedient 
servant, 

REVERDY JOHNSON. 

The Hon. Geobgb W. Crawford, 

Secretary of War. 



CONTRACTS FOR BUILDINO STEAMERS. 

Contracta for bnildiag Iron staameia at Pittabaig« and funiiahinf eocinei therefor* 
aw to be ooaatraed aocording to their obTiooa meaning, independently of any 
antecedent contract between the lame parties, and to any oiderv, written orver- 
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bftlj any oflicer of the United States majr have given oonoeroing them, before 
ihef were entered into. 

Attorney General's Office, 

November 5, 1849. 

Sir : The question yoa have submitted to this of&ce, in the 
matter of the contracts between the United States and Joseph 
Tomlinson, each dated the 4th of December, 1844, for the 
building of an iron steamer, and the engines, &c., for the 
same, I have duly considered. 

It is, in my opinion, perfectly clear that these contracts are 
to be construed by themselves, without reference to any ante- 
cedent contract which there may have been between the par- 
ties, or to any orders, written or verbal, which any officer of 
the United States may have given concerning them, before 
they were entered into. These prior contracts are not in any 
way referred to in those in question ; nor is there any refer* 
ence to any orders or instructions previously given. The 
doubt suggested — ^and it is as to that you desire my opinion**— 
is, whether, as the United States had before contracted with 
the same contractor to build another steamer and engine, de- 
liverable at Erie, in Pennsylvania, and the purpose was only 
to give the same prices for those to be constructed under the 
second contracts, and, as in the first, the contractor was to 
pay the expense of transportation of the materials, the item 
of such expense should not be estimated and deducted from 
the amount which would otherwise be due under the second 
contracts. 

As I have before stated^ the United States have no right to 
invoke the prior contracts in aid of the construction of these ; 
they are to be interpreted by themselves exclusively. The 
only provision in the contract for the engines, in the second 
case, in regard to the transportation, is, that the United States 
are to be at no expense for the ^ transportation of the engines 
or boilers, or any part of them." 

But, transportation where ? Not to Erie, but to the bull of 
the boat, and the place where she was deliverable under the 
contract for the boat. That place was Pittsburg. It was 
there she was to be built, under the contract for the boat ; 
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and it was there she was to be delivered. It was on her the 
engines and boilers were to be placed, in order to place her in 
a condition to be delivered. Whatever expense the contrac- 
tor might incur in the transportation of his materials to her 
at that place, he was to defray ; the United States to pay 
only for vessel and machinery w^hen, being completed, they 
were delivered to them at Pittsburg, the place of delivery ; 
and the contractor was not to be chargeable with any other 
transportation of materials than the transportation to her. 

I have the honor to be, with high regard, sir, your obedient 
servant, 

REVERDY JOHNSON. 

Hon. Witf. M. Meredith, 

Secretary of the Treasury. 



COMPENSATION OF DISTRICT ATTORNEY OF PENNSYLVANIA. 

Where the district attorney of PennaylTania had, by the direction of the Postmaster 
General, institated several suits against toll-gate keepers and others, to enforce 
the penalties prescribed by the 9th section of the act of 3d March, 1825, for sun- 
dry interraptions of the transit of the United States mails, by exacting tolls apon 
passengers conveyed in the mail coaches, and a holU prosequi was subsequently 
entered by direction of a succeeding Postmaster General in every case — oeoidbd, 
that the said district attorney is fiiirly entitled to compensation from the United 
States for the services rendered. 

The judgments in the matter, however, are not binding upon the treasury. 

Attorney General's Office, 

November 13, 1849. 
Sir : The claim of Mr. Cornelius Darragh, which you have 
submitted to this office, presents two questions : 1st. Is it to 
be considered as established by decision of the court in the 
case of the United States against him, in the circuit court of 
the United States for the western district of Pennsylvania ? 
and, 2d. Whether, independent of that decision, and upon the 
facts otherwise appearing, it is established ? First, the judg- 
ment of the courts. If there ever could have been a doubt on 
this question, none exists now. The settled question is, that 
such a verdict or judgment, as evidence of a claim against the 
United States, is a mere nullity. It neither warrants its pay- 
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ment by the treasury, nor can be used as a set-off, either at 
law or in equity, against any demand the United States may 
have against the claimant. In the case of the United States 
us. James Johnson, an opinion to this effect was given by Mr. 
Wirt, in January, 1828, and a like opinion by Mr. Legar6, on 
the 2(1 April, 1842, in the case of Pearson Cogswell, marshal 
of New Hampshire. The verdiot in such a case extinguishes 
the particular demand for which the United States sues ; but 
in its excess, and as evidence of a debt due the defendant by 
the United States, it has no operation whatever. Mr. Dar- 
ragh's claim, therefore, must rest upon evidence aliunde — the 
judgment to be allowed. 

Is there, then, secondly, such evidence ? I think there is. 
The facts appearing by the papers before me are these : The 
Post Office Department had made a contract with Lucius 
Stockton to carry the mail over that part of the national road 
running through Pennsylvania, and that State imposed a toll 
tax upon passengers travelling in the mail stage. The au- 
thority of this tax the then Postmaster General (Wickliffe) 
denied. Writing in reference to it, he, in his letter to Har- 
wood Kennedy, the agent of the department, dated the 17th 
April, 1843, in reply to a letter from Kennedy of the 15th, 
says : ** My own opinion- has been often and decidedly ex- 
pressed, that the whole vehicle and its contents, which con- 
veys the United States mail, is exempt from taxation or the 
payment of tolls. In this I may be mistaken. If I understand 
your letter, the agent of the State now claims toll for passen- 
gers in the stage which conveys the mail ; they do not claim 
the right to tax the vehicle or horses. Is this not whipping 
the devil round the stump ? to use an old but not unmeaning 
adage. Does the State exact the same tax upon all persons 
who travel upon the road in other carriages, public or pri- 
vate? I have no particular directions to give. If the au- 
thorities of the State of Pennsylvania choose to stop the mail, 
they must do so ; and when it is done, the question will be 
fairly met by a presentment against those who hinder or ob- 
struct its lawful transit. I can enter into no obligation, ex- 
press or implied, conditional or otherwise, to pay the tolls 
upon passengers in the mail stage.'' 
Vol. V— 12 
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Under the authority of this letter, Kennedy afterwards in- 
stracted Darragh, then the district attorney of the United 
States, to institute suits, and he did institute one hundred and 
seventy separate actions to enforce the penalty prescribed by 
the 9th section of the act of Congress of 3d March, 1825, (4 
Stat at Large^ 104,) against toll-keepers and others on the 
road, who, as the agents of Pennsylvania, and for the purpose 
of enforcing the payment of tolls under her act, had interrupted 
the passing of the mail stages over the road. 

On the 16th of September, 1844, the then district attorney, 
Mr. W. H. H. Robinson, wrote to the auditor of the depart- 
ment as follows : ** I beg leave to call the attention of the 
Post Office Department to over one hundred and sixty-nine 
qui tarn actions, instituted at the last October term, at the in- 
stance of the late Mr. Stockton, of Union town, to recover pen- 
alties for stopping the mail by toll-collectors on the national 
road. I have understood that these suits were authorized b 
the Post Office Department. If so, and there is any determin- 
ation to press them, it would be of importance that I should 
know, since the attorneys for the defence may press the court 
for a judgment of abatement on account of the death of Stock- 
ton, at the next court." On this letter the Postmaster Gen- 
eral made this endorsement : '* Dr. Kennedy will take this let- 
ter, and try and make some arrangement by which these suits 
can be disposed of without costs to the United States. If this 
cannot be done, they must be prosecuted." 

No such arrangement having been made as to costs, the 
district attorney afterwards, on the lOtb March, 1845, obtain- 
ed a rule for the trial of the cases at the following May term, 
evidently acting under the contingent direction of Mr. Wick- 
liffe, that they were in that event to be prosecuted. But be- 
fore the trial could be had, Mr. Cave Johnson, the then Post- 
master General, directed the district attorney to enter a nolle 
prosequi in each case, and it was done in these words : *^ The 
United States disclaims having authorized the institution of 
this suit, and refuses to prosecute it." Upon these facts, I am 
clear in the opinion that Mr. Darragh is entitled to the fees 
he claims over and beyond the amount already allowed him 
as a set-off in the case of the United States against him, in 
which the judgment referred to was found. 



Digitized by VjOOQIC 



TO THE POSTMASTER GENERAL. 175 

Gompeniation of PUtri«t Attornef of Pennsflyania. 

The acts of KeDnedy, the admitted agent of the department, 
in relation to the suits, were not only fhlly authorized by the 
letter of the Postmaster General of the 17th April, 1843, but 
were in substance imperatively ordered. There was no dis- 
cretion given him. The point in dispute bettveen the depart- 
ment and Pennsylvania was ^ to be fairly met by a prosecu- 
tion against those who hinder or obstruct its (the mail's) 
lawful transit ;** and this could only be done by such proceed- 
ings as Kennedy resorted to — suits to recover the penalties 
imposed by the act of ^ March, 1825. But if there could be 
a doubt as to this, it was removed by the endorsement of 
the Postmaster General on Robinson's letter of the 16th Sep- 
tember, 1644, after the suits had been instituted and were 
pending* The letter virtually inquired whether suits had been 
authorized by the department ; and if so, asked for instructions. 
The endorsement referred the matter to Kennedy, still the 
agent of the department, with instructions to try and make 
some' arrangement by which these suits could be ^ disposed of 
without costs to the United States ;" and added, that " if this 
cannot be done, they must be prosecuted." 

Here was a full recognition of what had been before done. 
The suits were considered as having been authorized by the 
department, and unless an arrangement as to costs could be 
made, they were directed by the department to be prosecuted. 

It was now, if not from the first, too late for the depart- 
ment to deny its authority to bring the suits. The attorney 
had acted upon the faith of such authority ; and was not only 
justified in so doing, but was bound to do so. His acts were 
afterwards adopted by the department, and it was not in the 
power of the department then to repudiate what it had done 
under its sanction, or to defeat the attorney of the compen- 
sation due him for what was done. 

My opinion, therefore, is, that Mr. Darragh's claim is a fair 
and legal one, and binding upon the United States. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

REVERDY JOHNSON. 

Hon. Jacob Collameb, ^ 

Postmaster General. 
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THE CLAIM OF CHARLES F. SIBBALD. 

The award of the 9d of Jone, 1847, for an amoant in addition to the aam fermerlf 
allowed upon the eUdm of Gharlea F. Sibbald, mnat be regtrded as a ftiU eniA 
final ezeention of ike act of 1843 and the reaolation of 1846 ; and if it were not, 
the claimant is concluded by hia receipt of the award. 

The claim baring been thoa disposed o( it is not competent for the present Sec- 
retary to re-ejumine it, to correct errors, nor to receive otlier cTidence in re- 
lation to it. 

The whole matter is ret judicata and terminated, and can never be reviewedy ex- 
cept under some intiire act or resolution of Congress. 

Atto&nbt GmiaftAL's OmoB, 

Ncvember 14, 1849. 

Sir: Thd additional questions, which, at the instance of 
the claimant, yoa have submitted to this office, in the case of 
Charles F. Sibbald, for my opinion, I have considered. They 
are : First, admitting the act of the 3d of August, 1842, (5 
Stat., 864,) and the joint resolution of the 10th August, 1846, 
to have been executed, has the present Secretary of the 
Treasury the right, and is it not his duty, to review the actioti 
of his predecessor, so far as to ascertain whether there be not 
in it errors of facts which ought to be rectified ? And sec- 
ond, whether there be not new evidence exhibited, which 
would materially change the result? 

In the opinion I had the honor to give upon your former 
reference of this case to me, I advised you, first, that the 
award of Mr. Secretary Walker of the 3d June, 1847, allow- 
ing the claimant 826,029 70 in addition to the sum formerly 
allowed him by Mr. Attorney General Nelson, under the act 
of 1842, of 827,132 06, was of itself a full and final execu- 
tion of that act and of the resolution of the 10th August, 
1846 ; and, secondly, that if it were not of itself such an exe- 
cution, the receipt by the claimant, or his attorney, of the 
amount awarded, estopped the claimant from questioning its 
conclusiveness. I have again examined the former questions, 
as well as those now before me, and am strengthened in my 
former conclusions. For the reasons upon which they rest, 
without adding others, which could readily be done, I refer to 
that opinion. 
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The first inquiry now sobmitted is, whether, admitting the 
act and resolution to be executed, looking to the mere award 
itself, the claim may not be re-examined, to ascertain if errors 
of fact exist to be rectified 7 I think not. 

The questions submitted to your predecessor by the resolu- 
tion of 1846 were combined questions of law and fact. Over 
each his jurisdiction was made complete and exclusive. That 
jurisdiction, too, was quasi judicial, and, for the purposes of 
conclusiveness^ was as perfect and absolute as if it had been 
declared to be so by the resolution itself. It was not the pur- 
pose of Congress to leave the subject open. The interest of 
the claimant, as well as of the government, required that the 
claim should be finally disposed of. The resolution was de- 
signed to aecompiish that end ; and it did it, by submitting 
the whole subject to the Secretary. It necessarily follows 
tiiat his decision upon all matters of fact connected with the 
claim is as final as^ it is upon all questions of law involved 
in it. There is no power in his successor, or in any other de- 
partment of the government, to review his decision, upon the 
grounds of error either as to the one or the other. It has^mpre 
than once been judicially held that decisions of this character 
are final. 

The safety of the government and the desired certainty of 
the law alike establish the soundness of the doctrine. Errors 
in calculations may be corrected, but not errors of decision 
upon controverted facts. ^ As to these, the matter is past re*> 
Bef. The decision stands as the law of the case, ever binding 
and conclusive^ until Congress thinks proper by law to reopen 
it. I answer your first question, therefore, by saying that it 
is not your right, and of course not your duty, to review the 
decision of your predecessor^ upon the ground assumed in the 
inquiry. 

Secondly, what is the new evidence which would materi- 
ally change the result, (the former decision,) is not specifically 
stated ; nor does it appear why it was, and whose fault it 
was, that it was not at the time brought to the knowledge of 
the department. If it was a document emanating from the 
claimant, and was relevant to his case, it was his duty to 
have l€ud it before the Secretary. And if it did relate to his 
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claim» and was in his possession or under his control, and not 
produced, he cannot now invoke it in aid of a re-examination 
of the claim. The omission was his fault, and, however pre- 
judicial it may have been to him,.he must abide by it. These 
are principles so well settledii^ cases of motions for n^w trials 
at law, or for rehearing or reviews in equity, that they require 
no authority. 

Buf, independent of this, the second ground upon which, in 
my former opinion, 1 advised you that the decision of Mr. Secre* 
tary Walker was final, is altogether fatal upon the present point* 
It was, that, conceding the mere decision ought not in itself to 
have been final, yet the claimant, receiving by himself or attor- 
ney the amount allowed by it, made it final. By the very letter 
of the award, that sum, when received, was to be in full 
discharge of all and every elaim Mr. Sibbald might h&ve had^ 
either under the law or resolution. Good faith demanded that 
the money should not be taken, except, as it was awarded, as. 
a perfect acquittance and discharge of the claim. The' claim- 
ant had no right to receive it upon other terms. He is not to 
be permitted to take the benefit of the award so cautiously 
intended -to be conclusive upon him, as well as the United 
States, and afterwards to repudiate that very conclusiveness* 
In law and in justice, his receipt is an admission that thereby 
his claim against the government is finally settled. If I am 
right in this view — and I have no doubt upon the point — ^Mr» 
Sibbald is now estopped from denying that the decision of 
your predecessor of the 3d of June, 1847, was a perfect and 
final execution of the authority conferred upon the depart- 
ment, either by the law of 1842 or the resolution of 1846* 
No evidence, therefore, either new or old, and whether origin- 
ally knovni or afterwards discovered, can afiect the question* 
The whole matter is^ in my judgment, terminated, and caii 
never be reviewed, unless under some future act or resolution 
of Congress. 

I have the honor to be, with high regard, sir, your obedient 
servant, 

REVERDY JOHNSON. 

Hon. Wm. M. Mbredith, 

Secretary of the Treasury. 
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— ,^^ 

GRANT OF LANDS TO INDIANA FOR WABASH AND ERIE CANAL. 

Whatever might, under other drcamtancea, hare been the efleet of a non-compU* 
ance on ihe part of Indiana with the proriaioni of the second aection of the act of 
37th May» 1824, upon the right of the State to the ninety feet of land on each 
iide of the Wabash and Erie canal, the forfeiture has been waived by the passage 
c(iht acts of 2d March, 1827, 27th February, 1841, 3d March, 1845, and of 9th 
Hay, 1848, recognising the continuing efficacy of the original grant, and evincing 
the intent to waive every antecedent cause of forfeiture to which the act of 1824 
may have been subject ; so that the Sute of Indiana has a tide to the ninety 
feet on each side of the said canal, as absolute as she would have had in the con- 
tingency of a full performance. 

Sach of the leeders of the said canal as are navigable, are to be regarded as con- 
stituent portions of the work contemplated in the acts of Congress, and are com- 
prehended in the grants for its construction. 

Attorney General's Office, 

November 15, 1849. 

Sir : The claim of the State of Indiana to certain lands to 
aid in the constrnction of the Wabash and Erie canal presents 
two questions, upon which you have requested the opinion of 
this office. 

The first is, whether a failure to comply with the provisions 
of the 2d section of the act of 26th May, 1824, (4 Stat, at 
Large, 47,) under the circumstances stated in the letter of 
Mr. Charles S. Prailey, a clerk in the General Land Office, to 
the Commissioner, under date 27th October, 1840, forfeits the 
right to the ninety feet on each side of the canal, granted by 
that act ;. and the secoud, whether the feeders of the canal, 
stated to be ten and a quarter miles long, are to be considered 
as the canal, for the purpose of such grant of ninety feet, in 
like manner as the admitted main trunk of the work. 

First Is the grant made by the act of 1824 forfeited by the 
facts assumed in this inquiry 7 The view which I take of the 
question renders it unnecessary to inquire what would be the 
effect of the assumed failure to comply with the conditions 
imposed by the 2d section of the act of 1824 upon the grant. 
It may be conceded — and it is but conceded for argument's 
sake — ^that without some legal or equitable proceeding upon 
the part of the United States to enforce the forfeiture, the 
mere omission to fulffi the conditions would of itself operate 
as a forfeiture, attd annul the grant. But thus conceding, I am 
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decidedly of opinion that, neither by mere force of the original 
failure to 6omply, nor by any proceeding which the United 
States or any other party might heiVe resort to, to enforce the 
forfeiture because of such failure, could the grant be annulled. 
There is no principle better settled, than that forfeitures of 
this description may be waived as well after as before they 
have attached. They are imposed for the benefit of the party 
who stipulates for them ; it is for his advantage they are to 
inure ; it is his grant which is to be extinguished, so as to re- 
invest in him the subject granted, whatever that may be, 
whether mere franchise or corporeal property. This being 
the purpose, he, th^ grantor, may expressly or impliedly 
waive it. If, after the cause of forfeiture occurs, he deals 
with the grantee as if the property granted was his, the 
grantee's ; if he makes with him other contracts, whether in 
the form of additional grants, or otherwise, necessarily imply- 
ing the continuing existepce of the original grant, the law 
infers, whatever his intention in fact may have been, that he 
abandons the cause of forfeiture, and agrees not to enforce it. 
Such acts estop him from denying the validity of the grant. 
For a doctrine so well settled, it is hardly necessary to cite 
an authority. It will be found, however, well stated, and the 
learning upon the subject exhausted, in the cases of the Canal 
Company vs. the Baltimore and Ohio Railroad Company^ 4 Gill, 
^ John.y I ; and the State of South Carolina vs. the Bank of 
Charleston and others — the Bank case, S, C, 512. Has there 
been such a waiver in the present instance ? I have no doubt 
upon the point. The acts of 2d March, 1827, (4 Stat., 236,) 
27th February, 1841, (6 Stat., 414,) 3d March, 1846, (5 Stat., 
731,) and of 9th May, 1848, {Session acts, p. 22,) each one of 
them was a recognition of the continuing efficacy of the act 
of 1824, and together operate not merely by way of legal in« 
ference, but as demonstrative that Congress intended in fact 
to waive any and every antecedent cause oi forfeiture to 
v^hich the original act may at any time have been subject. I 
am clear, then, without resorting to circumstances of waiver 
eodsting in pais, and independent of the acts referred to, that 
the act of 26th May, 1824, is now as perfect a grant as it 
would have been ii each and every one of its conditions bad 
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been fully and in due time performed. It follows^ of course^ 
that, in my judgment, the State of Indiana hes as absolute a 
title to the ninety feet on each side of the canal as she would 
have had in the contingency of such performance. 

Second. How are the acts of 26th May, 1824, and 2d 
March, 1827, as concerns the second question submitted to 
me, to be construed? 

The words of the pwtrts of these acts which the question 
involves are, of the first, these: "That the State of Indiana 
be, and is hereby, authorized to survey and mark through the 
public lands of the United States the route of a canal, by 
which to connect the navigation of the rivers Wabash and 
Miami of Lake Erie; and ninety feet of land on each side of 
said canal shall be reserved from sale on the part of the Uni- 
ted States, and the use thereof forever be vested in the State 
aforesaid for a canal, and for no other purpose whatever." 
Of the second, the words are: ** That there be, and hereby \% 
granted to the StatQ of Indiana, for the purpose of aiding the 
said State in opening a canal to unite, at navigable points^ 
the Waters of the Wabash river with those of Lake Erie, a 
quantity of land equal to one«half of five sections in width on 
each tide of said canal^ and reserving each alternate section 
to the United States, to be selected by the Commissioner of 
the Land Office, under the direction of the President of the 
United States, /roin one end thereff to the other ; and the said 
lands shall be subject to be disposed of by the legislature 
of said State for the purpose aforesaid, and no other.** 

The doubt is, whether feeders of the canal through their 
whole length, or in part, are to be considered as the canal, 
within the meaning of these two grants. The Commissioner of 
the Land Office thinks they are not. He construes the ces- 
sion in the first act, of ^ ninety feet of land on each side of 
said canal," as a grant of a right of way /or the main trunk 
only; and he gives the same limit to the cession of 1827. 
Indiana insists upon a difierent construction ; she maintains 
that the feeders for their entire length of ten and a quarter 
miles are a portion of the canal, within the meaning of the 
grants; of, if pot, that those at St. Joseph's and Peru, in 
length seven miles^ being navigable, and used as a part of 
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the canaly are so to be considered. I concur with the State 
in this latter view. 

The error into which the Commissioner has, I think, fallen, 
is in reading the terms in each grant, of ^ each side of the 
canal," as meaning only the main trunk of the work. The 
words used do not necessarily require such a limited inter- 
pretation ; nor, looking to the character of the enterprise, and 
the objects to be accomplished, can they properly receive it. 
Canal navigation between distant extremes was to be at* 
tained. To promote the object, Congress passed' the acts of 
1824 and 1827, and the subsequent acts. Wherever the boats 
are to pass, whether it be over the main trunk, or feeder, if 
each was to be navigated from or to either extreme, or from 
or to intermediate points on the route, that is, in the view of 
these cases, in my opinion, the canal. What makes this more 
manifest are the terms in the act of 1827, directing the 
alternate sections of land granted by it to be selected, &c., 
from one end thereof of the canal to the other. The entire 
distance traversed as canal was to form the line for the loca* 
tion of the sections granted or reserved. No interval of 
space was contemplated as excepted from the grant. The 
whole,/ro)n one end to theotheryWas to be the line upon which 
the surveys and selections were to be. made. 

In my opinion, then, what are called the feeders, to the ex* 
tent, and no further, that they are navigated as constituent 
parts of the canal, are to be considered as the canal under 
both the acts of 1824 and 1827. Those feeders not so navi- 
gated, or collateral canals, if there be any, are not, I think, 
included in either grant. They are not parts of the canal, 
within the meaning of the term canal as used in either law. 

The conclusion I have arrived at on each of the questions 
referred to me is, I believe, warranted by a more strict inter- 
pretation of the acts of Congress upon which they depend. 
But if it were otherwise, and such a result could only be 
reached by a liberal construction, I should have given it with 
as clear a conviction that it would but accomplish the ob- 
vious purpose of Congress. The work itself was one of al- 
most incalculable value. Its great extent and consequent 
cost were known to be, in all probability, beyond the unas- 
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sisted means of Indiana, whilst its great national importance 
commended it to the favor and patronage of the general gov- 
ernment. If accomplished at all, it was to be in part by her 
aid, and in a spirit of enlarged patriotism the aid was evi- 
dently rendered. To bring to the construction of laws so 
originating a nice and limited criticism, would be as unjust to 
the spirit by which the legislature was animated as it might 
prove fatal to the great enterprise in which Indiana had em- 
barked. No narrow rules of interpretation should be suffered 
to limit laws so passed. They should be executed by the aid 
of the same liberal light which produced them. And I repeat, 
that I should, therefore, not have hesitated to construe them 
as I have done upon the points before me, even if they had 
been much less free of doubt than I think they are. 

I have the honor to be, with high regard, sir, your obedient 
servant 

REVERDY JOHNSON. 

Hon. Thomas Ewimo, 

Secretary of the Interior. 



EFFECT OF ERRONEOUS PAYMENTS AT THE TREASURY. 

Hie payment of a liquidated demand against the government to a penon not au- 
thorized to receive it, doea not relieve the government from reaponaibility to make 
payment to the proper claimant. 

There is no dietinction in principle between snch a caae and that of an individual 
debtor* who, inatead of paying his creditor, has made payment to a third peraon^ 
to whom the money was not oidng. 

If accounting officen err, designedly or by mistake, in making payments, the loss 
most &U on the United States. 

Attornet General's Office, 

November 19, 1849. 
Sir : The question you have submitted to me, in the case 
of Captain John Rogers, I have considered. The original 
liability of the United States for the claim, under the act of 
the dth of July, 1832, (4 Statutes at Large^ 563,) is conceded. 
The doubt is, whether its having been heretofore paid to per- 
sons who were not the heirs is, as against the latter, a beur. 
I think not. The act of 1832 gave a vested interest to the 
parties for whose benefit it was passed in the amount of the 
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relief granted. Each became entitled to his respective share 
as an absolute right, not to be extinguished except by pay- 
ment to. himself or agent It was, of course, not in the power 
of the accounting officers tx> defeat it by any act or mistake 
of theirs. The United States, by force of the act, were made 
tile debtors, and were to continue such until discharged by 
payment to the actual creditor. I can see no distinction be- 
tween such a debtor and an ordinary individual debtor. 
That the liability of the latter is never discharged by pay- 
ment to a wrong pm*son, all will admit. An^ the same rule 
will apply to the former. The accounting officers in such 
cases are only to be considered as the agents of the United 
States, and not of the credits. If they err, designedly or by 
mistake, the loss must Jall on the United States, by whom 
they are selected, and for whom they act, and not upon third 
parties. A payment so erroneously made is simply void as a 
payment. The debt remains until it is in fact liquidated by 
properly accounting with the true creditor. This principle 
has been maintained by my predecessors; and on the 21st 
January, 1835, it was maintained and acted upon by the then 
Secretary of the Treasury, Mr. Woodbury, in the case of the 
representatives of John Baily, arising under the act referred 
to of 1832. This decision was in these words : **Being satis- 
fied that the evidence upon which the claim of John Baily 
w^s allowed and paid was forged and fraudulent, and that the 
persons who received the money were not the representatives 
of Captain John Baily, but another Hohh Baily, who was not 
entitled to half-pay, and that the claim now presented is the 
claim of the true Captain John Baily, this claim is allowed." 

In the case, too, of Burton's executor vs. Burton's adminis- 
trator, (10 Leigh^ 609,) it was expressly ruled. 

I answer your inquiry, therefore, by saying that such an 
improper payment as it assumes in no way affects the rights 
of the true claimants to the amount due under the act of the 
5th of July, 1832. 

I have the honor to be, sir, with high regard, your obedient 
servant, 

REVERpy JOHNSON. 

Hon. Thomas Ewimo, 

Secretary of the Interior. 
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TH£ CLAIM OF JOHN StRAHAN. 

A claimant repnwnttQg idnaialf to hikft betn impnacd iato the Brhiab aeivioB 
after the action between the Cheaapeaki and Iioopard, in 1807, when Great 
Britain and the United Statea were at peace, and not auting what his conduct 
waa dnring the action to nve the fchip, nor what waa hia behavior afterwarda, 
does not bring fala eaae witbhitbepnoTkiMia of the act of SSdAprU, 1800. 

The claim of John Sttvhan, tbaiefcie, m the aame now appcaia balbre the eioan- 
tive department, if ioadmiarible. 

Attorhet Gehbral*s Office, 

November 20, 1849. 
Sir : I am of opinion that the case of John Strahan, which 
you have submitted to this office, who, after the action be- 
tween the United States ship Chesapeake and the British 
frigate Leopard, in eighteen hundred and seven, was im- 
pressed into the British service, is not embraced by the fourth 
section of the act of 23d April, 1800. (2 Stat, at Large, 
p. 62.) 

When the action referred to occurred, the United States 
and England were at peace. The attack was disavowed by 
the British government, and is of course to be considered as 
having been the unauthorized Bitt of the British commander. 
On his part it was hostile, and an unprovoked and unjustifi- 
able outrage. But having been perpetrated without the au- 
thority of his government, and by them, as soon as known, 
disapproved, and satisfactory amends made to the United 
States, it was not on their part an act of hostility converting 
England into an enemy of the United States. 

The construction I give to the word ** enemy" in that sec- 
tion of the act is, that it means public enemy. Throughout, 
in all its analogous provisions, the act contemplates such an 
enemy, and not mere individual hostility. It looks in these 
provisions to a state of public war, and not of private out- 
rage. It is no doubt true that war may exist without a for- 
mal declaration. An assault previously authorized, or after- 
wards recognised and sanctioned, is war, and creates a belli- 
gerant relation between the parties. But a mere individual 
wrong, neither sanetionied before nor ailer by the government 
of the wrongdoer, but, on the contrary, repodiated aad prop- 
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erly atoned for, is not war, nor creates any such relation. It 
is but a private wrong, leaving altogether unaffected the an- 
tecedent amicable relations of the two countries. 

But, independent of this view, and of the objection arising 
from it to the particular claim, the claim should not be al- 
lowed. Supposing the attack upon the Chesapeake to have 
been by "an enemy," within the meaning of the act, there is 
nothing in the papers before me to bring the claimant within 
the other plain provisions of the 4th section. 

There i^ nothing to show what his conduct was during the 
action. Did he do his " utmost to preserve and defend the 
ship?" And, after he was taken, did he '^ behave himself 
obediently to his superiors, agreeably to the discipline of the 
navy ?" Upon these points the papers are altogether silent ; 
and yet they are essential conditions to the relief provided. 
Nor can it be said that their performance is to be presumed. 
The act makes them preliminary to the payment of the allow- 
ance. It assumes, as from their character it might, well do, 
that they can be made to appear affirmatively, and, in my 
opinion, is so to be construed. 

In the absence, therefore, in the present, instance, of such 
evidence, the claim is not brought within the law, even con- 
ceding the first ground to be unsound. 

I answer your inquiry, therefore, by saying that the case is 
not within the 4th section of the act of the 23d April, 1800. 

I have the honor to be, with high regard, 

REVERDY JOHNSON. 

Hon. Wm. B. Pre8toi7, 

Secretary of the Navy. 



CLAIM OF ALABAMA FOR PERCENTAGE ON SALES OF PUBLIC. 

LANDS. 

The claim of the State of Alabama to be allowed five percent, of the net proceeds 
of the lands of the United States lying within her limits, received on sales made 
before as well as after the 1st of September, 1819, is admissible on the oonsimc- 
tloii given to similar acts relating to Ohio, Indiana^ and Illinois. 
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The State is, therefore, entitled to hare all the moneys received from sales after 
the 1 St September, 1819,broQght into her accopnt, whether snch sales were made 
before or after that date. 

Attorney General's Office, 

November 21, 1849. 

Sir : In the case of the Alabama five per cent, account, 
'which you have submitted to this office, the opinion I have 
formed on the preliminary question renders it unnecessary to 
examine the particular inquiries you have propounded. These, 
I think, are not now to be 6onsidered open questions. The 
practice of the treasury in cases precisely analogous has con- 
clusively settled them, as far as the accounting officers are 
concerned. 

A different doctrine would result in nothing but doubt and 
uncertainty in the administration of the department. Uni- 
formity of decision, and the consequent equal dealing with all 
parties having transactions with it, would be frustrated. The 
law of each case would depend upon the opinion of the parti- 
cular accounting officer of the day. Nor even during his term 
of office would uniformity be attained. His own judgments 
could not be more binding upon him than the judgments of 
his predecessors. He might go counter to either, and thus 
make the rights of parties depend upon the particular opinion 
he may entertain, when his decision is, in each instance, ap- 
plied for. 

The injustice of such a doctrine is too obvious to require 
illustration. In cases of claims upon the treasury, legal cer- 
tainly is as desirable and necessary as in other cases. Of- 
ficial discretion, inconsistent with such certainty, is not, there- 
fore, to be permitted. The law of the case, when a statute 
is involved, is to be ascertained by its prior practical con- 
struction. 

It is just what it has been construed to be. If that con- 
struction is erroneous, it ceases to be binding on the depart- 
ment only when the judiciary shall have so decided, or the 
legislature have corrected it. I do not mean, by this, to say 
that a single hasty decision is conclusive ; but that a long 
course of practice, or a judgment upon the very point, by the 
head of the department before whom it is clearly presented, 
is, and should be, conclusive. The opinions of my predeces- 

Digitized by VjOOQIC 



188 HOIf. REVEBDT JOHNSOlf 

Claim of Alabama for Per-Centage on Salea of Public Lands. 

sons, in several instances, are clear to this efiect ; and it will 
be found also sabstantially sanctioned by the Supreme Court, 
in the case of the United States vs. the Bank of the Metropolis^ 
(15 Pet^ 400, 401.) 

This principle is, in my opinion, decisive in the present 
case. 

Alabama claims to be allowed the per-centage of five p«r 
cent, of the net proceeds of the lands of the United States 
lying within her limits* received by the United States on sales 
made before as well as after the 1st September, 1819. 

The title depends upon the 3d clanse of the 6th section of 
the act of the 2d of March, 1819, (3 Stat, at Large, 491,) 
under which the territory became the State of Alabama. 

The language of the clause, as far as it is .material to state 
it, is this: "that five per cent, of the net proceeds of the 
lands lying within the said territ^, and which shall be sold 
by Congress ^om and after the first day of September, 
eighteen hundred and nineteen," &c., " shall be reserved for 
making public roads,** &c., **Qf which three<fifths shall be ap- 
plied to those objects within the said State, under the direc- 
tion of the legislature thereof, and two-fifths to the nLStking 
of a road or roads leading to said State, under the direction 
of Congress." 

The present Commissioner of the General Land Office is of 
opinion that the per centage thus reserved is only upon the 
proceeds of the described lands, which lands were actually 
for the first time sold after September 1, 1819. The agents 
of the State contend that it not only applies to the proceeds 
of SQch subsequent sales, but to all the proceeds of sales 
made before that date, where any of the payments were 
made afterwards. As an original question, I do not propoaet 
as I have stated, to express an opinion upon it, the point in- 
volved being, as I think, definitively settled. 

In the first place, before (as will be hereafter particularly 
stated) it was distinctly brought to the attention of the head 
of the department, and by him aci^udged, it had been prac- 
tically decided by the course of the accounting officers, under 
laws concerning other States of precisely the same character, 
and through an unbroken series of years. The practice was 



Digitized by VjOOQIC 



TO THE SECRETARY OP THE INTERIOR. 180 

C4aim of Alabama for Per-Centage on Sales of Public Lands. 

this — to allow the per-centage upoa all receipts of the sales 
realized by the United States, whether each sales were made 
before or afler the prescribed period. 

It seems to have been considered that, looking to the spirit 
of the provision and the important objects to be accomplished 
by it — objects as important to the United States as to the par- 
ticular State — ^the subsequent receipt of the proceeds of the 
sales was what Congress contemplated, irrespective of the 
particular period of the contract of sale. 

For some purposes — and to a certain extent until the pur- 
chase money was paid — the United Statea continued to be 
the owners of the land agreed to be sold. The legal title re- 
mained of course in them^ to become perfect and divested of 
all equity in the purchaser in the contingency of his failing 
to complete his payments. In that event, the land reverted 
to the United States, and became their absolute property. 
It was also perhaps thought — and it may be properly — ^that 
the day limited was with reference to the receipt of the pro- 
ceeds, and not the mere contract of sale. When sales had 
been made and the amount paid into the treasury, or to be 
paid within the designated period, it might have applied, or 
have been designed to be applicable, to the t>rdinary wants 
of the government, and relied upon accordingly. Upon such 
amounts, therefore, it was not the purpose of these provisions 
to allow the per-centage. 

But, as regards receipts thereafter to be realized, no such 
reasons perhaps existed — ^no matter whence realized ; whether 
from prior or subsequent sales, could apparently make no dif- 
ference. They were not appropriated to any particular ob- 
jects connected with the ordinary wants of the treasury, and 
coold, therefore, be as well subjected to the per-centage as if 
the sales themselves were made after the time prescribed. 
The question, perhaps, was not thought so obvious originally 
by the then accounting officers as it is thought to be by the 
Commissioner. It is unnecessary to decide who is right. 
The former took a different view, and even firmly acted upon 
it. Various accounts were, from time to time, settled in com- 
pliance with it, and, as far as appears, without question, un- 
til the year eighteen hundred and forty-six. In that year, the 
Vol. V— 13 
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agent of the State of Ohio applied to have revised and set- 
tled her aoeount with the treasury of the per-centage reserv- 
ed to her by the third clause of the sixth section of the act of 
April 30, 1602. (2 Statutes at Large^ 176.) This revision was 
had ; but, before being finally acted upon, the then Cosnmis' 
rioner of the Greneral Land Office, James H. Piper, on the 
17th of Angiist in that year, addressed a letter to Mr. Walker, 
the then Secretary of the Treasury, stating distinetly the 
principles which governed the reviision, and that one of them 
was this : " When payments were made, before Ohio was ad- 
mitted into the Union, on lands which were fally paid for af- 
ter she was admitted, saeh prior payments have been excluded 
from the ealculation, because, at the inc^tion of the sale^ 
Ohio was not a State ;** and concluded his letter in these 
words : ^ These principles are respectfuUy submitted far pour 
considercUion and decision.^ 

The point stated, (which I have ^footed,) it will be seen, in- 
volves the very one before me, and covers the whole ground 
respectively maintained by the present CSoanmissioner and the 
agent of Alabama. 

Ohio eontended that when any portion of the proceeds of a 
sale made before, were received after her admission into the 
Union, she was entitled to the per*centage upon the entire 
proceeds of soch sale, and not merely upon the pordoa after- 
wards paid. The then Commissioner, in conformity with 
the pricMT usage, allowed it upon the latter portion, but denied 
it upon the former. Mr. Walker approved the decision of 
the Commissioner in this, as well as in the other points sub- 
mitted by him. 

This approval decided, and was intended to decide, the 
very question. The account was then settled accordingly ; 
and i^erwards a like settlement was made with the analo- 
gous claims of the States of Indiana and Illinois. 

The reservations of this per-centage, made to each of these 
three States by the several acts providing for their admission 
into the Union, were made in terms almost identical with 
those in the Alabama act of March 2, 1849. 

It is, therefore, obvious to my mind, that it would be great 
iigustice to apply a different rule in settling with her. 
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Nothing is more to be desired tfaaa equality of rights in all 
the relations sabsisting between tbe States atid the general 
government. Congress, in these several acts, as well as in 
those f<^ the admission of Loaisianfi^ Missisrippi, Missouri, 
Arkansas, Miehigan, and Florida, in the reservation made to 
each of l^m, evidently aimed at snoh equality, liiey are in 
all made in nearly the same words. There is certainly no 
diversity which can even be tortured into a different meaning. 

Alabama, as well as the States I have just mentioned, is 
entitled to the reserved per-centage precisely to the same ex- 
tent, and upon the same grounds, ne were Ohio, Indiana, and 
Illinois. The decision, therefore, in the settlement with these 
States, gives^ as fur as the point before me is concerned, the 
law of the elaim-^and that is, that Alabama is entitled to 
have brought into the account between her and the United 
States all the moneys received by the latter from and after 
the 1st of September, 1810, from the sales of lands in foes* 
tion, whether such sales were, in fact, made before or after 
that date. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

REVERDY JOHNSON. 

Hon. Thomas Ewme, 

Secretary of the Interior. 



MILEAGE OF SEITATORS ATTENDING A SPECIAL SESSION. 

The eerdfieate of the praaldiiig ofllaer of the Senate is oonchmhrie eridenee in eqi- 
pon«foh««M for the payment of mileage to nnaton made hf the Secietarjr. 

Under the fint section of the act of 33d Jannarjr, 1818, the Secretary of the Senate 
is entitled to credit for payments made to senaton for mileage, whether the cer- 
tificate of the presiding officer be conclnsiTe or not. 

Attorvet General^s Office, 

November 27, 1849. 

Sir: The questions you have submitted for my opinion in 
the matter of the accounts of Asbury Dickins, as disbursing 
agent of pay and mileage of the senators of the United States 
I have considered v^ith the care due to their importance. 
They are — 
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First Whether by law the certificate of the presiding of- 
ficer of the Senate is conclusive in support of the charges for 
payments made by the Secretary ; and, if not, 

Second. Whether^ under the first section of the act of the 
22d January, 1818, the Secretary is not entitled to credit for 
the payments of the mileage disallowed by the Comptroller. 

First. This inquiry involves the respective rights of Con- 
gress and of the accounting oflicers of the treasury. It brings 
more or less- into conflict the relative powers of the legislative 
and executive departments, and is, consequently, of much in^ 
terest. That Congress should possess, and exclusively pos- 
sess, in some form or other, the right to decide upon the com* 
pensation to be paid to its own members, is apparent from 
the necessity of the power to the perfect independence of the 
body. The sixth section of the first article of the constitution 
therefore provides that ^the senators and representatives 
shall receive a compensation for their services to be ascev 
tained by taw, and paid out, of the treasury of the United 
States,"" 

The absolute right to this compensation, when ascertained, 
and as ascertained, by law, it is not in the power of the Presi- 
dent of the United States, and still less of any subordinate 
executive officer, to defeat or to interfere with. It becomes^ 
then, as completely withdrawn from all such power as it 
woidd have been had it been given in terms by the constitu- 
tion itself. 

The question, then, is, whether in this case the compensa- 
tion paid to senators by the disbursing agent is not ^ ascer* 
tained by law,** and, as such, is not to be paid out of the 
treasury. I am clear in the opinion that it is. What the 
constitution requires is, that the law shall ascertain the amount 
of the allowance. It does not prescribe the manner in which 
this shall be done ; that is left to the discretion of Congress. 
Whether it is to be accomplished by giving a fixed salary, or 
an allowance varying with the varying circumstances of the 
members, and what conditions, if any, should be attached to 
either mode, are alt left to the legislative power. And it is 
also equally obvious that the manner of ascertaining the 
facts which the law may make necessary to the receipt of 
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what it allows, is also to be regulated by the same power. A 
provision of the latter kind enters into the ascertainment of 
the amount to be paid, and constitutes as much a part of the 
ascertainment as any other provision of the law may contain. 
When the compensation to be received is not a fixed sum to 
be paid to each member, whether he attends or not, or what- 
ever may be his conduct, or wherever may be his residence^ 
but is, in whole or in part, conditional upon attendance, resi- 
dence, or other circumstances, such sum is not ^ascertained by 
law^ until these conditional circumstances are also under the 
law ** ascertained." The two things must unite befdre the 
compensation is '^ ascertained/' Being a senator in such a 
case does not of itself give title to the compensation. That 
may be» and yet nothing be due him under the law. He may 
not have attended the session at all, and be without legal ex- 
cuse for non-attendance, or he may only partially have attend- 
ed, and be without such excuse for full attendance. In the 
first case he receives no compensation, and in the latter not a 
full one. How, then, is the amount to be decided 7 Is it not 
in the mode which the law itself points out ? Is there any 
amount fixed until that is done? And is not the amount, 
when so fixed, and only when so fixed, the compensation, *^ as- 
certained by law," which the senator is entitled to receive ? 
This seems to me to be perfectly evident. 

The question, then, in the case before me, is, how and when, 
by the law, is the compensation to which a senator is under it 
entitled, and to have paid out of the treasury, ascertained ? 
This depends altogether upon the act of the 22d of January, 
1818, (3 Statutes at Large^ 404,) there being no other law re- 
garding it in force. 

The provisions of the act, as far as they relate to this ques- 
tion, are these : The first section says, " That, at every ses- 
sion of Congress, and every meeting of the Senate in the re- 
cess of Congress, after the third day of March, in the year 
one thousand eight hundred and seventeen, each senator shall 
be entitled to receive eight dollars for every day he has at- 
tended or shall attend the Senate, and shall also be allowed 
eight dollars for every twenty miles of estimated distance by 
the most usual road from his place of residence to the seat of 



Digitized by VjOOQIC 



M4 BONv KEVEKDT JOBinON 

Mileai^e of Senatoti Attending a Special Seasion. 

CoDgress, at the commeneement and end of every sitch session, 
and meeting. And in ease any member of the Senate has 
been, is, or shall be detained by sickness on his journey to or 
from such session or meeting, or after his arrival has been, is, 
or shall be unable to attend the Senate, he shall be entitled to 
the same daily allowance; and the President of the Senate 
ffro tempore, when the Vice President has been or shall be ab- 
sent, or when his office shall be vacant, shall, daring the period 
of hi9 services, receive, in addition to his compensation as a 
member of the Senate, eight dollars for eveiy day he has at- 
tended or shall attend the Senate." 

The third section jnrovides, ^That the said compensation 
which shall be due to the members of the Senate shall be cer- 
tified by the President thereof, and shall be passed as public 
accounts, and paid out of the public treasury." 

I have recited every part of the act which bears at all on 
the question I am considering. It will be seen that the com- 
pensation of senators is not a fixed and defined sum, payable at 
all events. As far as the per diem allowance is concerned, it is 
made to depend upon attendance in the body, or sickness, un- 
der such circumstances as the law says excuse a failure to 
attend. In the event of such sickness during the session, the 
daily allowance is to be paid without regard to service ; and 
when it occurs in A journey to or from the session or meeting, 
or during that period, and continues beyond it, it is also to be 
paid without reference to the continuance of the session. The 
compensation, then, in the case of each senator, is not by the 
law itself ascertained, in the sense of the constitution. Facts 
are to be made to appear before that is effected. The law, 
by its own terms merely, ascertains nothing which gives a sen- 
ates a claim to any certain compensation for his services, to 
be paid out of the treasury. 

The inquiry, then, is, how, under the law, is the compensa- 
tion to be ascertained ? Is it to be by the Secretary of the 
Treasury, or by any of the sutiordinate officers of the depart- 
ment? Was it the design oC the constitution, or can it have 
lyeen the purpose of the lavir^ to leave a matter so vital to the 
independence of Congress to be decided in that mode ? — ^to 
have these officers sit in judgment upon a question which, for 
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4>bvioi33 reasonsy should not be submitted even to the highest 
«xcative decisoinf It was not; and^ in my opinion, it clearly 
was not The compensation is to be ascertained in the man- 
ner which the act directs^ and in no other mode — ^the one pre- 
scribed by the 8d section. That section is in these words : 
^ That the said compensation which shall be due to the members 
of the Senate shall be certified by the President thereof^ and 
that which shall be due to the representatives and delegates 
shall be certified by the Speaker ; and the same shall be pas^ 
sed as public accounts^ and paid cut of the public treasury ^^ 

The President in the one case and the Speaker in the other 
are alone made the judges by the law of the amount of com- 
pensation due a senator, representative, or delegate. It is 
made their duty, and theirs alone, to certify that amount. 
This duty necessarily involves the right to examine and decide 
upon the law and the fact upon which the claim depends; 
and as the duty is exclusive, the right of such examination 
and decision must also be exclusive. The faets^ then, in the 
ease of senators— of being senator ; attendance in the body ; 
the excuse of sickness ; place of residence ; estimated distance 
from it to the place of meeting ; and that there was a session 
or meeting of the Senate, all of which enter into the consider- 
ation of the compensation — ^are submitted to the exclusive 
jurisdietion of the presiding officer of the body. His duty to 
certify would, in my judgment, of itself, if the act contained 
no other provision affecting the question, make the power an 
exclusive one, and the result final. But it does not rest upon 
that alone. The same section of the act declares that when 
the certificate is had, " the amount due (as certified) shall be 
passed as public accounts, and paid out of the public treasury* 
Is any discretion here vested in the accounting officers ? What 
are they to pass ? What are they to pay 7 Is it not the 
amount certified to be due ? The law says so in words. That 
amount, it declares, " shall be passed ;" that amount *^ shall be 
paid,** and no other. 

Has it ever been pretended that the compensation can be 
passed or paid at the treasury without the certificate of the 
presiding officer? How are the officers of the treasury, 
without the certificate, to ascertain the amount? The law 
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providing the compensation, in none of the varions acts 
whicby from the beginning of the government, have been 
passed upon the subject, vests them with a power to ascer- 
tain it. They are only to allow what the law declares to be 
due ; and what it declares to be due, is what the presiding 
officer shall certify to be due. That, and that a](Hie» is to be 
passed and paid. 

The Comptroller is of opinion that the certificate is only 
prima facie evidence of the amount. Where does he get this 
doctrine? Certainly the act which directs the certificate 
does not so limit it. On the contrary, it declares that the 
amount certified shall be passed and paid at the treasury. 
The language is not that it may be passed and paid, but it is 
imperative that it " shall be passed,** and " be paid.** Is it to 
be found in the words "shall be passed as public accounts?** 
In my opinion, clearly not. The reference to "public ac- 
counts'* has no bearing at all upon the efiect of the certificate. 
AH accounts at the treasury are to be passed in a defined 
mode, regulated by law. They are to be acted upon by cer- 
tain designated officers. The provision is intended, in a 
measure, as a check upon the officers themselves. An Audi- 
tor is first to audit the claim ; the Comptroller is then to ex- 
amine it, and to certify what is due ; and, after other pro- 
ceedings, the Secretary issues a warrant for the amount. 
Now, whether, in the discharge of these separate functions, 
the Auditor, Comptroller, or Secretary acts in the particular 
case judicially, depends upon the character of the claim. If 
it is for a certain sum ^JLven by act of Congress to the claim- 
ant, nothing but the existence of the act and the identity of 
the claimant is to be inquired into. Over the amount due, 
the officers have no jurisdiction. So in relation to awards 
under treaty conventions, and the salaries of the several offi- 
cers of the government. The amounts to be passed and paid 
in these instances are not open to dispute ; and yet they are 
all to be p€U9sed as " public accounts.** But this is because, 
as before stated, the organization of the treasury requires it, 
in order to protect itself from the possible misconduct of the 
accounting officers. A difierent doctrine would lead to the 
most absurd results. An act of Congress, an award under 
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a convention, an appointment to office, may not be free 
from objection. The two former may possibly be void, be- 
canse they have been obtained through mistake or fraud, or 
may be unconstitutional ; and the latter may be null, because 
of ineligibility to hold the office. What would be said of an ac- 
counting officer, called upon to pass or pay what was due under 
the act or award in the two first cases, or the salary in the latter, 
if he maintained that in each instance the proof was but prima 
facie evidence of the amount claimed, and that he had a right, 
and that it was his duty, to look behind and beyond it ; that the 
claim was to be passed as ** public accounts,^ and then only 
to be paid at the treasupy ; and that, it being his particular 
duty to ** examine all accounts settled by the Auditor, and cer- 
tify the balances arising thereon to the Register,'* he was 
clothed with the power, and that it was his duty, to exercise 
unlimited judicial jurisdiction over the whole subject, and call 
in question the validity of the act, the award, or the appoint- 
ment 7 All would admit that such a pretence would be simply 
ridiculous ; and yet in these instances the amount due must 
be passed and paid ** as public accounts." That circumstance, 
then, common to every possible claim upon the treasury, does 
not over all claims vest in the Comptroller or other account- 
ing officers judicial power. There are some demands fixed 
and ascertained by Zato, and over these his duty is altogether 
and necessarily ministerial and executive. To clothe a sub- 
ordinate or any officer with a power to reject a claim fixed or 
ascertained by law, or fixed or ascertained under an authority 
given by law, would be absurd. It would be to make the law 
inconsistent with itself. But see the operation of the doctrine 
in the particulctr case. If it has any foundation, it applies 
with equal force to each portion of the compensation certified 
by the President to be due a senator — ^the per diem allowance 
as well as mileage— and to all questions of law and fact in- 
volved in it. It also necessarily includes the right to disre- 
gard the certificate of the presiding officer altogether, and to 
examine into the claim as an open one. Each senator, then^ 
before he can receive his compensation, is to go before the 
Comptroller or other accounting officer, and establish his title 
in such mode and by such evidence as such officer may de- 
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mand. The law says he is to be '' paid out of the pixblie 
treasury" the compensation certified to be due him by the Pre* 
sident of the Senate, The Comptroller's doctrine is^ that that 
amount, the law notwithstanding, is not t^ be paid until he 
also certifies it to be due, and that, as his certificate is to be 
given only after his examination, he has a right, and it is his 
obligation, to diminish or altogether to reject it, as he may 
think, from all the evidence before him, is right. Such an 
assumption evidently renders the only certificate which the 
law requires a nullity. Whether the senator receives the 
compensation stated by that to be due him will depend upon 
the opinion of the Comptroller for the time being — as he may 
,be strict or otherwise-«-€U3 he may in his own judgment be 
better competent to decide the questions involved than the 
President of the Senate- As he may have more leisure or 
unimpaired strength, from his days and nights having been 
refreshed by rest or sleep, will he be found repudiating the 
certificate of the President, and deciding the case for himselfl 
And if so, what is the extent of his jurisdiction ? Is it a right 
merely to Tliminish the amount certified by the President^ or 
to reject it altogether 7 Or is it not also a right to certify a 
larger amount to be due? If it exists at all, it mi»t be co-ex- 
tensive with the entire claim, and with the entire original 
jursidiction of the President of the body. It would he uigust 
and absurd in the extreme to hold the certificate of the Pre- 
sident ccmclusive against the senator, and only prima fade 
evidence against the government. If final at all, it must be 
final absolutely against both parties — senators and govern- 
ment. The doctrine of the Comptroller, then, gives him power 
over the whole subject, as it certainly does if it gives power 
over any part of it. What is the result of this? Each sen- 
ator has a right to appeal from the decision of the President 
of the Senate to the Comptroller, when that decision gives 
him nothing, or gives a smaller sum than he thinks he should 
receive, and to demand of that officer to examine into the 
whole case, and to pass the amount which he may make ap- 
pear to that officer that he is entitled to. In that event, the 
compensation paid him out of the treasury is not the compen- 
sation due him under the law, but a different one« The law 
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says what he is to be paid is what shall be certified by the 
President of the Senate to be due bim. It is that sum, and 
cnly that snm^ wiiieh is to be passed and paicL Without that 
certificate, looking to the law only, nothing eaa be passed or 
paid ; and when one is giren, it ieoDly the sum certified which 
eaa be passed or paid. The doctrine oi the Comptroller ren* 
ders the entite provisions of the third section of the act niiga«- 
tory — ^virtually it repeals it ; for whether a senator is to receive) 
without a certificate, and against the decision of the Pre^-^ 
dent, compensation, or a greater or less sum than the certifir 
cate may state to be due, at least depends on the contingency 
of the Comptroller's judgment concurring with the judgment 
of the President. 

The <ttly p<Hnt, then, that can arise in each case is, is the 
amount claimed ascertained by cnt under the law? If it is^ it 
is and should be beyond the eontrcAof the accounting officers* 

It is no aiiswer to this view of the question, that it leaves 
nothing to the Comptroller to decide^ when it is nftade his duty 
by the third section of the act of September 3, 1789, (1 Stat, 
at Large^ 66,) ^to exaonne all accounts settled 'by the Au- 
ditor, and certify the balances arising thereon to the Regis* 
ter,'' or that it leaves nothing ta the Auditor to decide, when 
it is made his duty, by the fifth section of the saoae act, ** to 
receive all public accounts, and after examination to certify 
the balance ;" for, although this is certainly true, it avails 
nothing in the argument ; the question still revests, what, in 
the case of any particular account, is either the Comptroller 
oc Auditor to examine into and to decide? Is he, whatever 
may be the character of the account and its vouchers^ at 
liberty to question -every item, and compel the claimant to 
establish it by such proof as he may demand ? When, for 
example, the voucher is a judgment or an award made under 
a treaty convention, or aa act passed in pursuance of a con- 
vention or a law granting it, or a proceeding prescribed by a 
law for ascertaining it, and other instances of like character, 
this power and duty of examination is limited to the mere 
authentication of the voucher. The officer has no audiority 
to look beyond that, and question the claim in its origin. He 
caonot go behind the judgment, the awards, the law, or the 
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proceeding, and call upon the claimant to establish "his 
claim independently. The power and duty, therefore, of 
these officers, like all other powers and duties, are to be ex- 
ercised in subordination to the law. What the law makes 
final is final against them as against others ; and their pow- 
ers, whatever they may be, are to be exerted subject to that 
control. The Comptroller and Auditor are still to examine 
and certify the account, and certify the balance ; but he is 
to do it legally. What the law declares is not to be ques- 
tioned, he is not to question, but to admit and act upon. 
That Congress may so restrict his powers no one will deny* 
and that many cases exist in which they should be so restric- 
ted is equally manifest I can conceive none stronger than 
is presented by the case before me. The independence of 
Congress demands that the compensation which its members 
are to receive shall depend upon itself^ and in no measure be 
contingent upon the varying judgments or possible capricious 
whims of executive officers. Absolute and entire separation, 
as far as is practicable, of the powers of the legislative and 
executive departments, in a government like ours, is called 
for by the clearest principles of public policy, and is especially 
necessary in a matter so important as compensation for leg- 
islative service. That that should be submitted in any ex- 
tent to executive discretion and consequent control, is at war 
with the first principles, and against the obvious design of 
the constitution. They alike require that in this the legis- 
lature shall be its own judge, and that the functions of the 
eJcecntive, if invoked at all, shall be invoked only minister- 
ially. Nor can it be objected that mischief may result from 
this doctrine to the treasury. Even if this was true in any 
oth^r sense than it is true that all power may be abused, it 
proves nothing, if the law makes the certificate conclusive, 
except that the law should be changed. It is not to be obviat- 
ed by an executive remedy. But it is not true that mischief is 
more likely to result from such a certificate than from a cer- 
tificate of the Comptroller or Auditor — ^nor is it as true. The 
President and Speaker have better means of ascertaining the 
facts, and are under the same injunction to examine and de- 
cide properly^ Nor is such a power in their hands more 
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likely, if as likely, to be abased. The President of the Sen^ 
ate, elected by the people, or chosen by the body from its 
members, is at least to be esteemed as incapable of official 
abase as a subordinate officer of the treasury. The Speaker 
stands upon the same elevated level. It is a libel upon either 
of these high officers to suppose him capable of abase at all. 
It is, if possible, a yet greater libel to suppose him more cap- 
able of abuse than an Auditor or Comptroller ; and yet it 
seems to be supposed that the treasury is safe when the lat- 
ter examine and certify a claim, and only in danger when 
the like duty, imposed in the same words, and including the 
same official responsibility, is performed by the former. 

So far I have considered the question as a new one, unaf- 
fected by usage or other authority. I propose now to examine 
it with the light which these may give. 

In the first place, as far as I am informed, the present is 
the single instance in which the certificate of the presiding 
officer has been totally disregarded. Errors of calculation in 
the summing up of the items of the account making the bal- 
ance certified have been perhaps corrected ; and to that extent 
I have no doubt the correction may be made. But this affirms 
instead of repudiating the certificate. The meaning of the 
certificate is, that the items of the account, where they are 
given, are correct. K by mistakes in computation these are 
made to produce a larger sum than they do produce, the cor- 
rect sum is only to be allowed ; for it is that sum which the 
certificate, properly understood, finds to be due. Such errors, 
committed by Comptroller or Auditor, are for the same rea- 
son liable to correction. But this does not in the slightest 
degree impair the general conclusive efficacy of his cer- 
tificate. 

In the second place, there is nothing to satisfy me that any 
other errors than of this kind have ever been corrected. Mr. 
Duvall, then First Comptroller, in his letter of the 6th June, 
1808, to Joseph Wilson, marshal of Connecticut, cited by the 
present Comptroller, specifies no cases of a different character, 
and certainly none in which the certificate as to the items 
was wholly rejected, or, the authority to reject, the question 
being raised^ maintained by a final decision of the department. 
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At the most, the usage, whatever it was, assaming Mr. Du* 
vall's recollection to be accurate, does not appear to have 
been known to or sanctioned by Congress, or to have been 
judicially recognised ; and without either, as authority, it is 
entitled to little weight. 

In the third place, the fact, upon the Evidence before me» 
seems to me to have been otherwise. In (tnswer to a request 
that he would inform m6 as to the usage, the Secretary of 
the Senate, in a written reply, says : ^ As far as evidence of 
the practice can be found in the abstracts of compensation of 
members of the Senate, copies of which are preserved in the 
office of the Secretary /rom the organizing of the govermment, 
it does not appear that the certificate of the President has ever 
been ovemded. The personal experience of the Secretary 
enables him to say that no such instance has happened with- 
in the laat twelve years ; and the recollection of others in 
his office, extending much further back, is to die same effect." 
Resting, then, merely upon usage, the conclusiveness of the 
t^ertificate should, I think, be considered as practically estab- 
lished. But it has much more e<»nmanding support An ex- 
tra meeting of the Senate was held on the 4th of March, 
1841, and a senator from Maine had a special allowance made 
him by the presiding officer for fnll mileage. He had been a 
member of the House during the immediate preceding ses- 
wm of Congress^ which terminated on the 3d of the month, 
and as such had received pay to that day inclusive, and also 
mileage for coming to and returning from that session. Two 
questions were submitted to Mr. Legar^ the then Attorney 
General : 

1. Whether, under the facts and circumstances in the case, 
the member was entitled to the mileage claimed? 

2. The account being certified by the President of the 
Senate-*-the officer appointed by law for that purpose — 
whether the accounting officers had a right to look behind the 
certifcaief except in ease of palpable erpor or mistake appa* 
rent on the face of the account ? 

Upon the second inquiry, Mr. Legar6's answer was : ** I am 
of opinion that the accounts, under the circumstances, nmst 
be allowed f and after referring to the Mh section of the act 
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of 22d Septemb^r^ 1789, pa baviqg famiabed the standing 
ixile afterwards for the aiUhentioation and payment of such 
aeoountSf added : ** Under this section the certificate of the 
President is a soffieient warrant £at payment in the ease sub- 
mitted to me. If a Tote of the Senate bad been formally 
taken upon it, it would bave been coHelunue of the matier, as 
between that body suid the aceounting officers in the execu* 
tive department But the act of 1818 gives the same effect 
to the certificate cf the President, which is the presumed act 
of the Senate /v<oiac vtoe." The Comptroller is undur the 
impression that all that Mr, LegarA designed to say was, that 
the certificate was prima facie evidence ef the account* 
This in a clear miaapprebensioa s First, because be omitted 
answering the first question, upon tbe ground that his answer 
to the second "* superseded the necessity of expressing an 
opinion upon the first,** vHiicb he could not bave said except 
because that answer denied the right of the accounting offi^ 
cers ''to look behind the certificata** It was that right, and 
that only, which the second quiestion involved. Secondly^ 
because his reply was that the accocmts must ie, not majf be, 
allowed. And, thirdly, because be said that the certificate of 
the President was of the same efect with a formal vote of 
the Senate, and that that '' would have been conc^tof ve of the 
matter.** 

It was, too, in this light received and acted upon by the 
Secretary of the Treasury, Mr. Forward, and the accounting 
officeni^ and the amount passed and paid. 

The question, then, as fie^ as this office and the treasury 
are concerned, is not open tp controversy. It has been adju* 
dicated by the proper law officer of the government. 

That a<yudication has received the sanction of the head 
and proper subordinates of the Treasury Department. Like 
accounts since have, without question, and upon the authority 
of that decision, been passed and paid, and under the admin- 
istration of other executive officers of that department. In 
this condition of things, even admitting the doctrine to bave 
been originally a doubtful one, as fully as I believe it to have 
been clear* I am decidedly of opinion that no accounting 
officer has a right now to question it 
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That such qaestions in the department should, in some 
mode or other, be settled, all must admit ; and that, when 
settled, they should not be unsettled by succeeding account- 
ing officers, is equally obvious. The safety of creditors 
and debtors of the. government requires this. The interest of 
the government itself demands it. To have the rights and 
duties of either to vary with the changing views of executive 
officers is to leAve them, in a great measure, unprotected and 
in doubt. This principle has been so often maintained by my 
predecessors, so constantly acted upon in the treasury, and so 
frequently sanctioned by the judiciary, that it has become an 
axiom in the administration of the government. The gross 
injustice of a different doctrine is strikingly illustrated in the 
present instance. In 1841, the certificate was held by the 
Attorney General to be conclusive, and was so admitted at 
the treasury. In 1843, upon a similar certificate, a claim of 
the same kind was allowed; and again in 1845. Neither 
Secretary, Comptroller, Auditor, nor any other officer of the 
government, called it into doubt. It was received and pro- 
ceeded upon by the department as the settled law. 

The Secretary of the Senate is not advised that a change 
has come over the minds of the accounting officers; on the 
contrary, in good faith, he acts upon the assumption — Congress 
not having legislated — that the law remained unaltered, and 
that his rights and duties were embraced and protected by it. 
In this belief he pays $42,003 20 as agent of the treasury, 
and then, for the first time, is told that the payment was 
without authority, and that he must stand personally charged 
with the amount. Can it be doubted that this is a flagrant 
wrong to the agent, which no just law can ever be supposed 
to contemplate or permit? And yet it necessarily follows 
from the principle which allows accounting officers to disre- 
gard the well considered and settled practice of the depart- 
ment. 

Finally, upon the first question, the weight of judicial au- 
thority maintains the opinion that the certificate is conclu- 
sive. 

The fourth section of the act of 8th May, 1792, (1 Statutes 
at Large, 277,) has this provision in relation to the marshal's 
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accounts: ^The same having been examined, and certified by 
the court, or one of the judges of it, in which the service shall 
have been rendered, shall be passed in the usual manner at 
and the amount thereof paid out of, the treasury of the United 
States to the marshal," &o. 

Without stopping to inquire whether there is any substan- 
tial difierence between this and the corresponding provision 
in the act of 1818, what is the judicial opinion of its effect? 
The Comptroller refers to a case decided by Mr. Justice 
Woodbury, reported in Ist Woodbury and Minot^ 184 ; and I 
admit that the judge there held the certificate to be prima 
facicy and not conclusive. But it will be seen that, as far as 
can be ascertained, he stands in this opinion alone among his 
brethren. First, the district judge in Wilcox's case, in 1808, 
mentioned in the letter of Mr. Duvall, held it conclusive. 
Secondly, the late Mr. Justice Story, in a letter of the 5th 
of November, 1837, to the then marshal of the Massachusetts 
district, (see Reports of Committees, H. R., No. 132, 2d ses- 
sion 30th Congress, p. 8,) says : ** I have always considered the 
true construction of the act of Congress of the^Stb of May, 1792, 
(chap. 36, s. 4,) to be that the certificate of the judge, upon 
the examination of the marshal's accounts, was conclusive, 
and that the items of the charges are not re-examinable in 
any manner whatever by the oflBcers of the Treasury De- 
partment. I adopted this opinion upon full deliberation many 
years ago. Some years since the same question was brought 
before the judges of the Supreme Court of the United States 
for their consideration,. upon the instance of some one of the 
judges. It was then fully considered by all of us ; and it was 
the unequivocal opinion of the judges (and my impression is 
that there was an entire unanimity of opinion) that the cer- 
tificate of the judge, upon the accounts of the marshal, was 
conclusive, and could not be re-examined at the Treasury 
Department, but must be passed as of course. I have never 
at an^y time heard a doubt expressed by any judge that this 
was the true and only legitimate construction of the statute f 
and I have no objection to its being communicated to the 
Treasury Department.'' Being informed, since the question 
was submitted to me, that, at a subsequent period to that re* 
Vol. V— 14 
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ferred to by Judge Story, and since the appointment of Mr. 
Chief Justice Taney, the point was again brought to the at* 
tention of the judges of the Supreme Court, I wrote the Chief 
Justice upon the subject, and enclosed Judge Story's letter. 
The following is his reply : 

Baltimore, November 17, 1849. 

**Sir: I have received your letter, together with the copy 
of one from the late Mr. Justice Story to Mr. Sibley, dated 
November 5, 1837, coi^cerning the construction of the act of 
1792, (chap. 36, s. 4,) and proceed to answer your inquiry. 

'^ I was not on the bench when the opinion referred to by 
Judge Story was expressed by the judges. You will observe 
that he states it to have been given some years before the 
date of his letter; and I did not receive my appointment 
until March, 1836. 

*^ But I remember very well that Judge Story stated to the 
court (I think at the term next following the date of his let- 
ter) that there had been some difficulty in the offices at 
Washington in the settlement of Mr. Sibley's accounts, and 
that he had written to Mr. Sibley a letter, giving his opinion 
that, under the act of Congress, the certificate of the judge, 
upon the accounts of the marshal, was conclusive, and that 
this had been the opinion of all of the judges of the Supreme 
Court upon a former occasion, when the subject had been 
brought before them. And as several changes had recently 
taken place in the bench, he inquired of us whether we con* 
curred in this opinion^ or held a different one. I certainly con- 
curred ; and my impression is that there vms no difference of 
opinion among us; so that we authorized Judge Story to com- 
municate our opinion to Mr. Sibley. 

" With great respect, I am, sir, your obedient servant, 

"R. B. TANEY. 

"Hon. Rbverdt Johnson, 

" Attorney General United States, Washington.^ 

With every possible respect for the judgment of Mr. Jus- 
tice Woodbury, I am sure I am upon this evidence justified 
in saying that the weight of the judicial authority is in con- 
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flict with his opinioDy and jaaaintaiiis the proposition I have 
endeavored to make good. 

My answer, then, to your first inquiry, is, that, constraing 
the act of the I32d of January, 1818, either by itself or with 
the aid of usage or of other authority, *^ the certificate of the 
presiding officer of the Senate is conclusive evidence in sup- 
port of the charges for payments made by the Secretary of 
the Senate.'' 

Second. If the certificate of the presiding officer is not con- 
clusive, is the Secretary of the Senate, under the 1st section 
of the act of the 22d of January, 1818, entitled to credit for 
the payments of mileage disallowed by the Comptroller ? 
The question of law here involved is, whether senators to the 
2d session of the 30th Congress, which terminated on the 9d 
of March, 1849, are entitled to mileage for attending the 
special session, which conmienced on the 5th and terminated 
on the 23d of that month ? 

This depends on the true construction of the act, heretofore 
referred to, of the 22d of January, 1818 — ^the only law in 
force relating to the question. And I propose to consider, 
first, its first section by itself, independent of its provisions ; 
second, in connexion with its provisions; and third, upon the 
authority of legislative or other constructions. 

First, for the purpose of this inquiry, it is unnecessary to 
look into the antecedent laws. These will be examined un- 
der the third head. Whether they were difi*erent or identical 
with the act of 1818, can be of no importance in an exami- 
nation confined to that act. 

What, then, as regards the question, is the meaning of the 
1st section of the act, independent of its provisions ? Its pro* 
vision, as far as is material to the present purpose, is this : 
^That at every session of Congress^ and every meeting of the 
Senate in the reces$ of CongresSy after the 3d of March, 1817, 
each senator shall be entitled to receive eight dollars for 
every day he has already attended, or shall attend, the Senate, 
and shall also be allowed eight dollars for eoery twenty miles 
of estimated distance by the most usual route from his place 
of residence to the seat of Congress, at the conunencement 
and end of every such session and meetings and that all sums 
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for travel already performed to be due and payable at the 
commencement of this act ; and in case any member of the 
Senate has been, is, or shall be detained by sickness on his 
journey to or from such session or meetings or, after his ar- 
rival, has been, is, or shall be unable to attend the Senate, he 
shall be entitled to the same daily allowance.^ 

First. It is obvious that the same daily allotvance here given 
to each senator for his attendance at every session of Con- 
gresSf regular or special, is also given for his attendance at 
every meeting of the Senate in the recess of Congress^ and 
this wholly irrespective of the termination of the congress 
sional session and the commencement of the special meeting. 
It is the session and the attendance which give it in the one 
case — the meeting and the attendance in the other. 

Second. No distinction is made between seneUors^ either with 
regard to mileage or daily allowance. The language is, that 
at every Sf^ssion and every meetings each senator shall be enti- 
tled to eight dollars per day, and shall also be allowed eight 
dollars for every twenty miles of estimated distance, &c. 

All are here clearly placed upon the same footing. A con- 
struction which discriminates between them in regard either 
to pay or mileage, or makes the right to either depend upon 
the time of the commencement of the session, or the meeting, 
or upon anything occurring antecedent to such session or 
meeting, finds no warrant in the act. It can only be sustained 
by interpolation. Read the act as it is, and such a construc- 
tion is impossible. It is but by invoking what is supposed to 
have been its design — but by assuming the place of Congress, 
and deciding for oneself what compensation should be.allowed, 
and under what circumstances — that we can find authority for 
such an interpolation. 

Third. It is manifest that if actual travel is required to 
give the mileage at a special meeting, it is equally required 
at a regular session. The allowance is given in the first case 
in the same terms as in the last. It is eight dollars ''for 
every twenty miles of estimated distance from his place of 
residence to the seat of Congress, at the commencement and 
end of every such session and meeting." 

The provision is capable of but one meaning. If the title 
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to mileage under it, at the commencement of the meeting, in 
the case of a special meeting, rests upon the senator's actually 
and purposely travelling the estimated distance to attend the 
meeting, then title to the like mileage in the instance of a 
regular session rests upon the same condition. 

Fottrth. The same remark is equally true of the mileage at 
the end of a meeting and at the end of a regular session. Ac- 
tual travel if necessary at all, is necessary in both cases 
alike. 

It seems to me impossible to deny the truth of these propo- 
sitions ; and, if they are true, are they not conclusive of the 
question ? 

The first is conceded by the Comptroller. He gives to each 
senator the same daily allowance or pay for his attendance at 
the special session of the 5th of March that he gives to each 
for his attendance at the regular session. The senators hold- 
ing over after the 3d of March, as well as those who, for the 
first time, attend the senate at the special session on the 5th, 
have been paid without objection, and properly, the same 
daily allowance, because it is given in the same terms to all 
alike. And yet, as has been seen, the allowance for mileage, 
given to some and refused to others by the Comptroller, is 
also given alike, and in the same comprehensive terms, to 
all. 

The provision is, that each senator, not a particular class, 
is to receive eight dollars for his attendance at every session, 
and at every meeting of the body in the recess of Congress, 
not at any particular session or meeting ; and that he shall 
also be allowed eight dollars for every twenty miles of esti- 
mated distance from his place of residence to the seat of Con- 
gress, at the commencement and end of every such session 
and meeting. The latter allowance being provided for each 
in language identical with the allowance for pay« it must, as 
is admitted in the case of pay, be paid to each. The Comp- 
troller's construction, therefore, conflicts with the plain and 
only meaning of the words used. 

Again : The act says nothing of actual travel in regard to 
the allowance at any session or meeting. That is regulated 
in each case by the estimated distance between the senator^s 
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residence and the seat of Congress, and not by the distance 
actually travelled for the purpose of attendance. With or 
without such actual travel, or any inquiry into the fact, as far 
as the papers before me indicate, the Comptroller has allowed 
full mileage to all senators at the regular session, and to some 
senators such mileage for attending the extra session, whilst 
he has refused it as to that session to all senators at the re^- 
lar session, and on the sole ground that they did not actually 
travel to Washington to attend the special session. This, of 
course, is to discriminate between senators when identity of 
interest exists, if the words of the law are gratified. 

Again: If actual travel is necessary to the allowance for 
the mileage payable at the commencement of every session 
or meeting, it is equally necessary to such allowance payable 
at its end, and should, consequently, be made to appear before 
it is paid — ^the terms as to this latter mileage being in this 
respect the same with those of the former. And yet full mile- 
age at the end of the regular session is allowed by the Comp- 
troller to all the senators at the session, and full mileage at 
the end of the special session to each senator' at that session 
to whom mileage at its commencement has been allowed. 
What the usage has been in this particular I shall hereafter 
state. It is sufficient for my immediate purpose to show that* 
except in the case of senators holding over from the regular 
session — ^and only in this case in regard to that session — the 
Comptroller has given mileage at the commencement of each 
of the sessions, without regard to actual travel to or from the 
seat of government. The error of the Comptroller is in sup- 
posing that actual travel is necessary. 

If that construction be sound, it is applicable to all mileage 
at every session, general or special, and satisfactory evidence 
of the fact must be given and govern the amount of the al- 
lowance. See the effect of this upon the act. The act says 
each senator, "at the commencement and end of every session 
and meeting, shall fee allowed eight dollars for every twenty 
miles of estimated distance," &c., "from his place of residence 
to the seat of Congress.** The construction says no, this is not 
the rule; the law does not mean what it says; "estimated 
distance** does not regulate the allowance; that of itself is 
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nothing; '^ actual travel ** is required, and tbe act is to be read 
as if the words •* actually travelled** followed the words ** esti- 
mated distance," and formed part of the act. The answer to 
this is obvious: 

First That, contrary to every rule of interpretation, it not 
only interpolates terms in the statute unnecessarily, because 
its language is plain, but it defeats the meaning of that lan- 
gnage. 

Second. That it substitutes a doubtful and uncertain rule 
for a much more fixed and certain one. Place of residence, 
and its distance from the seat of Congress, can be much more 
easily and surely ascertained than the extent of actual travel. 

Third. That, if actual travel is to be required, the distance 
of the travel should regulate the allowance, and not the dis- 
tance of the residence ; that the residence is not to be used 
against the senator to limit the maximum of his allowance, 
and to be disregarded by the government in fixing against 
itself the minimum. 

Fourth. That it assumes the only purpose of the allowance 
to have been to defray the expense of travel, when it was 
notorious in 1818 that such travel did not and would not re- 
quire that amount of allowance, and when the very title of 
the act disproves it. The title is: ''An act allowing compen- 
sation to the members of the Senate,** &c. The entire allow- 
ance, then, provided, (pay and mileage,) is allowed *as com- 
pensation** for public service — not merely to defray actual 
expenses. The expenses to which senators would be subjected, 
no doubt entered into the consideration of Congress in fixing 
the compensation, but not exclusively. Sacrifices of time and 
of private business equally entered into it ; and all together 
controlled the amount. It is, therefore, an unsound view of 
the act which regards it as merely designed to enable the 
senator to meet actual disbursements. It had the further 
purpose of compensating individual sacrifices of time and 
money made for the public good. 

I come next to examine the section with the provisoes. Do 
these give it a different meaning? The one, and the only 
one, that could be relied upon for that purpose, is the first. 
It is in these words: ^Provided^ always^ That no senator shall 
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be allowed a sum exceeding the rate of eight dollars a day 
from the end of one such session or meeting to the time of his 
taking his seat in another'' — ^that is, to put it in different lan- 
guage, 'Hhat from the end of such session or meeting to the 
time of his taking a seat in another, no senator shall be al- 
lowed a sum exceeding the rate of eight dollars a day." 

Suppose this proviso to follow directly that part of the sec- 
tion which I have given under the first head, and that the 
two constituted the whole section : what would be its effect ? 

The Comptroller says that it applies to and limits the 
mileage allowance, and proves the propriety of his construc- 
tion. Would that be its operation, even assuming the entire 
section to be as just supposed ? I think not. 

First, because the sum which is limited is that which is to 
be received after the mileage, as well as the pay, is due and 
paid for the preceding session or meeting. That having been 
already earned and received, clearly cannot be taken into the 
estimate of the amount to be drawn afterwards for services 
afterwards rendered. To do that would be absurd. What 
has been before given is given on account of prior services. 
The country had had the benefit of that service of the senator, 
and had, under the law, paid him for that the amount he re- 
ceived. To charge this sum in whole or in part to his debit, 
in settling with him for future services, would be not less 
unjust than against the plain meaning of the act. And yet 
this is done under the Comptroller's construction. 

The act declares that at every session or meeting certain pay 
and mileage for attendance shall be received by each senator. 
But the Comptroller says, whether this is to be paid or not, 
depends on what has been paid at the prior session for at- 
tending that session ; that if the sum allowed him thereon, 
added to mileage for the succeeding session or meeting, will 
exceed the rate of eight dollars a day from the end of the 
prior session to the time of the senator's taking his seat in 
the following, such mileage is either to be altogether refused, 
or reduced so as to bring the whole within the limit. 

If this, then, is the efiect of the proviso, it contradicts the 
enacting clause, being inconsistent with its plain language. 
But what is its meaning? A word or two will, I think. 
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make this apparent. In the acts of 1789 and 1796 the same 
proviso immediately followed the following part of the en- 
acting clause : ^ And in case any member of the Senate shall 
be detained by sickness on his journey to or from any such 
session or meeting, or after his arrival shall be unable to at- 
tend the Senate, he shall be entitled to the same daily allow- 
ance." The design of this clause was to give the senator 
the same compensation in the contingency stated that he would 
receive if the journey was made, and he had in fact attended 
the Senate, which, without the clause, would not be secured to 
him. The antecedent parts of the sections in each of these acts 
as in the one of 1818, were as to such compensation clear and 
unambiguous. It was to be allowed so much per day '' for 
every day he shall attend the Senate," and so much "for 
every twenty miles of the estimated distance by the usual 
road from his place of residence to the seat of Congress." 
The succeeding provision was to secure these to him when 
sickness intervened so as to deprive him of them. It was to 
this stipulation that the proviso in question was in the origi- 
nal acts directly annexed. Its design, therefore, by every 
recognised rule of interpretation, was to qualify and guard 
against the general language of that stipulation. It had no 
applicability to the prior part of the section. That was to 
stand by itself, and unlimited. 

Is there any difference in this lespect between the acts re- 
ferred to and that of 1818 7 I am sure that there is not. In 
the latter law, between the clause as to sickness and the pro- 
viso, is the provision fixing the compensation of the senators 
pro tempore^ which, until then, had been done by separate 
legislation. But this in no way changes the effect of the pro- 
viso. That, as before, operates upon the clause as to sickness, 
and not upon the antecedent part of the section. 

A moment's reflection will show how absurd it would be to 
give it the construction maintained by the Comptroller. The 
first session of the last Congress terminated on the 14th of 
August, and the second commenced on the 4th of the ensuing 
December — an interval of one hundred and eleven days* 
which, at $S per day, is $888. If the proviso applies to the 
mileage, as he insists, then no senator at the begining of the 
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second session could have received more than that amonnt* 
The effect of this would have been, as will be seen by refer- 
ring to the estimated distances of their residences from Wash- 
ington, that five of the senators at the beginning of that ses- 
sion would have been entitled to no mileage, and seventeen 
Others, in the place of full mileage, to such sum less the 
difference between 8868 and the joint amount of their mile- 
age at the termination of the first session and the commence-^ 
ment of the second. And yet, manifest as this was, no repre- 
sentative (for the proviso equally applies to members of the 
House) nor senator, neither the Speaker nor the Vice Presi- 
dent, nor any officer of the government. Comptroller or other, 
ever dreamed of denying full mileage in that case to every 
member and senator. Other illustrations of the error of the 
doctrine will readily suggest themselves when it is remember- 
ed that since 1789 several extra sessions of Congress have 
been held, recently after the termination of the immediately 
preceding sessions, and regular second sessions soon after the 
termination of first sessions. By act of Congress, one was 
held on the 22d May, 1809, and terminated the 28th of the next 
month. One on the 24th May, 1813, and terminated the 2d 
August in the same year. By President's proclamation, OM 
on the 4th September, 1837, and terminated the 16th October, 
same year. One on 31st May, 1841, and ended the 18th Sep- 
tember in that year. In none of these instances was full 
mileage refused or the title to it doubted, (except in a single 
case to be hereafter adverted to,) although in each it was 
clearly not due, if, according to the views of the Comptroller, 
the proviso applies to mileage at all. 

But there is another view, in my judgment conclusive, and 
which seems to have escaped the Comptroller ; and this is, 
that suggested by the last proviso to the first section of the 
act of 1818. It seems to me to demonstrate the error of 
his opinion. The act passed the 22d January, 1818 ; but it 
applied to ** every session of Congress, and every meeting of 
ike Senate in the recess of Corigress, after the 3d March, 1817.'' 
There had been such a meeting of the Senate on the 4th of 
March immediately succeeding the termination of a session 
of Congress. At this extra meeting of the Senate, therefore, 
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no senator would have been entitled to full or to any mileage 
for such meeting, if the amount which he had received at 
the commencement and end of the then closed session of 
Congress was to be considered as affecting his right to such 
mileage, because of the limitation in the proviso I have been 
considering — that, if the doctrine I am resisting is a sound 
one, he could not have claimed had the section remained 
singly with the enacting clause and that proviso. No other 
qualification or restraint was necessary if the proviso em- 
braced mileage. But Congress was not of that opinion. 
They thought that a further qualification was necessary, and 
they made it by a second proviso, just following the first, ex- 
pressly declaring "that no senator shall receive more for 
going to and returning from the meeting of the Senate on 
the 4th day of March last than if this act had not been passed/* 
It is a familiar rule of interpretation that a proviso or ex- 
ception in a statute shows that, in the view of the legisla- 
ture, the subject provided for or excepted would otherwise 
have been included within it. 

The thing here provided against was, that the act was not 
to embrace mileage for going to or returning from the special 
fheeting of the Senate of the 4th March, 1817. That was to 
iStand as it would have stood if the act had not passed. Now, 
if the first proviso qualified the enacting clause as to mileage, 
then this last qualification in the second proviso was wholly 
Unnecessary. Its sole object, therefore, was to make a fur- 
ther qualification not found in the previous part of the act. 

But this second proviso applies only to the special meeting 
of the Senate of the 4th March, 1817. Why was this, if all 
^tich special meetings were intended to be excepted T The 
law was designed to be, and is in terms, a perpetual one ; 
tod consequently, if actual travel was contemplated as ne- 
cessary to give the right to mileage, and as in the case of 
^ch meetings beginning on the 4th of March, certain to be 
had at least once in four years — senators holding over and in 
attendance at the end of the preceding regular session — 
such actual travel would not be had ; if they were not to 
have mileage at these meetings, this second proviso, upon 
every rule of construction, would not have been confined to 
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the meeting of March, 1817, but would have included all 
meetings of that character. The fact, then, of its being so 
confined demonstrates that Congress did not intend to em- 
brace subsequent meetings, as its existence demonstrates that, 
in the judgment of Congress, the first proviso did not embrace 
mileage at all at any session or meeting, regular or special. 

I come now, in the third and last place, to consider the au- 
thority of legislative or other construction. 

It is true that until 1841, in the case of the Hon. George 
Evans, mileage at these special meetings of the Senate had 
never been paid, nor, as far as I am informed, been claimed. 
But it is not true that the claim, in principle, was never made 
or paid. On the contrary, it has been often asserted and al- 
lowed, and, except in a single case, without question and with 
the sanction of all. 

The act of 1818 is admitted to be, in this particular, identi- 
cal with the acts of 1789 and 1796. Since the first of these 
laws to the present time, extra sessions of Congress have been 
held, at which to all members full mileage was allowed, with- 
out objection from any quarter, although in many instances 
the mileage received at the end of the previous session and 
at the commencement of the particular session, taken to- 
gether, exceeded the limited daily allowance during the inter- 
val ; and yet this was all illegal, and a violation of clear duty 
by members, senators, and oflicers, if the Comptroller's doc- 
trine is correct. The exception I have alluded to is the psuss- 
ing of the act of 6th July, 1797. (1 Statutes at Large, 633.) 
This act is relied upon as a legislative interpretation of the 
proviso I am now considering, and as confirming the views of 
the Comptroller. I admit that this fact would be entitled to 
much weight if it stood unafiTected by subsequent construc- 
tion. But it does not so stand. The act of 1797, in words^ 
includes only the then special session of Congress, and gives 
full mileage at such session. Now, it is no doubt true that 
the act was passed because it was doubted whether the pro- 
viso in the act of 1789 did not apply to mileage. But it does 
not appear that such doubt ever existed afterwards. On the 
contrary, as before stated, at all subsequent extra and regu- 
lar sessions of Congress full mileage was allowed, without 
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objection, to all, although in the former, and in many of the 
latter instances, it could not have been allowed if the proviso 
embraced mileage. The practical construction, therefore, of 
the law, by every proper department of the government, is, 
except in the single case referred to, against the doctrine of 
the Comptroller. But the doubt leading to the act of 1797 
does not seem to have even previously prevailed. In 1795 a 
special meeting of the Senate W£ls had on the call of Wash- 
ington, beginning on the 8th and terminating on the 26th 
June, in that year. At this meeting, every senator but one — 
and he resided at the seat of government — received, and, as 
far as is known, without question, full mileage; and yet all 
of them except eight had been members of and attended the 
preceding session, ending the 3d March, 1795, and had re- 
ceived full mileage at the beginning and termination of that 
session — the allowance, too, sanctioned by the certificate of 
the then Vice President, John Adams. 

Again: What else is there, in the nature of authority, 
against the view I hold, other than the inference to be drawn 
from the act of 1797, and the omission to claim the mileage 
by senators at such extra meetings of the Senate 7 Nothing. 
The eflfect of such omission is no more than that by the uni- 
form construction under which the allowance has been made 
to all, as stated, at sessions of Congress when it could not have 
been done if the proviso included mileage. 

A word or two more on the subject of authority. The 
question was expressly made in Mr. Evans's case in 1841. 
Mr. Southard, the then President pro tempore^ and, as all 
know, an accomplished jurist, after careful examination and 
consultation with the other distinguished lawyers of the body, 
decided it as I do. In 1845— an instance not mentioned by 
the Comptroller — the question again arose in the case of the 
Hon. Dixon H. Lewis, and was ruled in the same way by the 
then presiding officer, (Mr. Mangum,) after having taken time 
until the following session to consider it, and having also 
consulted the most eminent lawyers of the Senate. It was 
also in 1845 again made and again decided in the same way 
by Vice President Dallas, after full deliberation, and sup- 
ported by a luminous opinion ; and, at a subsequent period, 
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also SO decided by the Hon. David R. Atchison, as President 
pro tempore. And, finally, every member of the body but 
three, distinguished as many of them are at the bar, as well 
as in the council chamber, has received the allowance, after, 
as I am advised, an examination of the qaestion, and under a 
full conviction that it was due under the law. With all due 
deference to any other authority, I think I am safe in saying 
that, in the judgment of enlightened men, that which I hav^ 
enumerated should be held conclusive, even if the question, as 
an original one, was doubtful. 

I answer your second inquiry, therefore, by saying that, in 
my opinion, the Secretary of the Senate is, under the first 
section of the act of January 22, 1818, entitled to credit for 
the payments of mileage disallowed by the Comptroller, 
whether the certificate of the presiding officer is conclusive 
or not. 

This opinion has been given more in detail than is my 
habit, because of the character of the questions submitted, 
and of the unaffected solicitude I have felt, convinced as I 
was, after the fullest consideration, that the conduct of the 
senators was correct, to vindicate them, to the extent of my 
ability, from the imputed charge, made now for the first time 
in the history of the government, of receiving public money 
to which they had no title. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

REVERDY JOHNSON. 

Hon. William M > Mbrbdith, 

Secretary of the Treaaury^ 



DISBURSEMENTS TO FOREIGN SQUADRONS. 

The Secretary of the Navy has authority to airange with Baring Brothers Sl Co.> 
of Iiondon, for the payment of the drafts of disbarsing officen attached co foreign 
•quadroDS. 

Attornby Grnbral's Office, 

December 6, 1849. 
Sir: I have examined the copy of the correspondence be- 
tween the Navy Department and Messrs. Baring Brothers &l 
Co., of London, who, in July, 1844, were nominated to and 
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confirmed by the Senate as temporary agents of the depart- 
menty and have considered the question submitted upon it for 
my opinion^ as to the right of the department to enter 
into the agreement appearing in the correspondence for the 
payment of the drafts of disbursing officers attached to for- 
eign squadrons. 

I am at this time so pressed by other official engagements, 
admitting of no delay, that I can only say, in a word, that I 
have no doubt of the authority of the department to make 
such an agreement. The authority cannot possibly be ques* 
tioned, except under the act of the 6th March, 1846, {Session 
acts^ p. 91,) to provide for the better organization of the trea- 
sury, and for the collection, safe-keeping, transfer, and dis- 
bursement of the public revenue ; and, in my opinion, it is 
not forbidden by that act. 

As the question, however, is an important one, and is, I be- 
lieve, presented for the first time to this^office, I will, if you 
desire it, avail myself of the first moment to give my reasons 
in detail. 

In the mean time, I suppose what I now state will answer 
the immediate purpose of your emergency. 

I have the honor to be, with high regard, your obedient 
servant, 

REVERDY JOHNSON. 
Hon. Wm. B. Prestok, 

Secretary of the Navy. 



SALARIES OF TERRITORIAL OFFICERS OF OREGON. 

The salaries of the territorial oflicen of Oregon date from the time of their ap* 
pointment, but are not payable until they reach the territory and enter upon their 
official duties. 

Attorney Gsnbbal's Office, 

December 21, 1849. 
Sir : I have considered the questions submitted to me, as 
to the time 'when the salaries of the territorial officers of 
Oregon are to be paid. 

This depends upon the 11th section of the act of the 14th 
of August, 1848, entitled ''an act to establish the territorial 
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government of Oregon," and, in my opinion, its proper con- 
struction is, that the salaries date from their respective ap- 
pointments, but that they are not payable until the officers 
reach the territory and there enter upon their oiSicial duties. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

REVERDY JOHNSON. 
Hon. Thomas Ewing, 

Secretary of the Interior. 



AUTHORITY OF THE COMMISSIONER OF PATENTS. 

The authority vested in the Commissioner of Patents to issue patents for inventions 
exists in full force in each case, for examination and final decision, until the 
patent shall have been actually issued. 

And whatever intervening or interlocutory opinions he may give in the proceedings 
to determine questions of interference prior to the final determination and isso* 
ance of the patent, the subject remains under his control until the issuance, as 
that is the act which finally decides the question. 

The Commissioner has authority, therefore, to permit one of two competing appli« 
cants ior a patent for a similar invention to withdraw and refile his application 
after he has expressed an opinion favorable to the priority of the other ; and such 
intervening opinion or decision is no bar to the issuance of a patent on the new 
application, if, upon a fall examinatton of the whole subject, he considers the 
applicant entitled to it. 

Attorney General's Office, 

December 22, 1849. 

Sir : I have carefully considered the questions submitted to 
me in the case of Wade and Mathews, conflicting claimants 
for a patent for applying rosin oil in the manufacture of print- 
ing-ink. 

The lacts are these : In 1848, Wade applied for a patent, 
but before it was issued a like application was made by Mr. 
Mathews. An interference was then duly declared, and no- 
tice given, as in such cases required. Neither party being 
present on the day fixed by the notice, and no evidence received, 
the then Commissioner, Mr. Burke, decided the priority of in- 
vention in favor of Wade, because of the priority of his ap- 
plication, and notice given Mathews that unless he appealed 
from the decision by a limited day, a patent would issue ac- 
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cordingly. An appeal was not taken ; bat before the time 
limited for taking it, Mathews withdrew his application, and 
made his deposite of twenty dollars, and filed a new applica^ 
tion in the words of the first. The Commissioner then de- 
clared an interference between this application and that of 
Wade ; and gave notice to the parties, as in case of original 
interference. Wade insists that the decision of the Commis- 
sioner upon the former application is a bar to the present, and 
that he has a right to a patent. 

Yonr first inquiry is, ^Can the ansoccessfol party, under 
these circumstances, withdraw his application and refile it 
and the Commissioner declare an interference V* A proper 
answer to this question depends altogether, I think, upon the 
construction of the 7th and 8th sections of the act of the 4th 
January, 1836, '' to promote the progress of the useful arts," 
&c. (5 Statutes at Large^ 117.) There are no other provis* 
ions affecting it. If by these the entire authority vested in 
the Commissioner is executed when he decides, in a case oi 
interference, in favor of either party, and his duty thereafter 
in the issuing of a patent is but ministerial, then the course 
pursued in this instance in declaring a second interference 
was illegal, and Wade is entitled to his patent 

It is certainly true, that a special authority once fully exer- 
cised in the way prescribed, is exhausted ; and it is equally 
true that it can only be exercised in the way prescribed. It 
is also clear, as a general rule, that in such jurisdictions pow- 
ers not delegated are not to be implied ; but it is equally clear 
that when not expressly prohibited they may be implied, if 
necessary to the discharge of a power which is delegated. 
No authorities are cited for these propositions, as they are 
familiar and perfectly well settled. What, then, are the pow- 
ers, in a case like the present, of the Commissioner, and when: 
are they fully exercised? His power to issue a patent is 
under the 7th section of the act of 1836 ; and he is only au* 
thorized to issue, when, upon examination, it shall not appear 
to him ^ that the same had been invented or discovered by 
any other person in this countiy prior to the alleged invention 
or discovery thereof by the applicant, or that it had been 
patented, or described in any printed publication in thia or 
Vol. V— 15 
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any foreign country, or had been in public use or on sale, with 
the applicant's consent or allowance, prior to the application.** 
Being satisfied as to these several facts, and also satisfied that 
the invention is ^* sufficiently useful and important," it then be- 
comes his duty to issue a patent. 

Under this provision it is manifest that the whole subject 
rests on the judgment of the Commissioner until the patent is 
actually granted. It is that grant which finally decides the 
question submitted to him ; and, by the plftin words of the 
law, his authority to make the grant depends upon his being 
satisfied, at the moment he does make it, upon each one of 
the points made by the law necessary to the validity of the 
application. The remainder of this section only provides for 
a mode in which, when the decision is against the applicant, 
he may have it reviewed by another tribunal — being, by that 
act, a board of examiners, and now, under the act of 3d 
March, 1839, section 11, (5 Statutes at Large 353,) the chief 
judge of the District of Columbia. 

As far as this section of the act is concerned, it is clear 
that the authority of the Commissioner is not only not ex- 
hausted by any preliminary or intervening opinion he may 
form on the question of title to patent before he issues the 
patent, but that his duty is not performed, and, on the con- 
trary, is violated, if, at the time he issues it, he is not satisfied 
upon the facts necessary, under the law, to the validity of the 
claim. 

Let us see if, in this respect, there is any difference between 
the 7th and 8th sections of the act. I think not. In the 8th, 
as well as in the 7th, in my opinion, the power of the Com- 
missioner is not extinguished and the matter put beyond his 
reach, by anything to be done by him, short of the issuing of 
the patent. The proceedings in the present case were had 
under the 8th section. That section provides that, when an 
application for a patent is made^ ** which, in the opinion of 
the Commissioner, would interfere with any other patent for 
which an application may be pending, or with any unexpired 
patent which shall have been granted, it shall be the duty of 
the Commissioner to give notice thereof to such applicants or 
patentees, as the case may be ; and, if either shall be dissatis- 
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fied with the decision of the Commissioner on the question of 
priority of right or invention, on a hearing thereof, he may 
appeal from sach decision on the like terms and conditions as 
are provided in the preceding section ; and the like proceed- 
ings shall be had to determine which or whether either of the 
applicants is entitled to receive a patent as prayed for.** 

It will be seen that this provision, as far as the action of 
the Commissioner is concerned, refers to but one of the 
grounds upon which be is to be satisfied under the 7th sec- 
tion, and that but partly; that is to say, the ground of priority 
of invention between the applicant and any other applicant 
whose application is pending, or any unexpired patent. 

AH the other conditions required by the prior section are 
here omitted. Was it, then, the purpose of this section to 
limit the authority of the Commissioner, or rather to limit his 
duty, as that was prescribed by the previous section? Under 
that I think it is clear that, to the moment of issuing the pat- 
ent, his authority exists in full force, and his duty in equal 
force, to patent or not, as he may then be satisfied of the title. 
Does this latter section authorize him to issue a patent to one 
who he is not only not satisfied is entitled to it, but who he 
may be satisfied is not entitled to it ? I think not. 

The title to ^patent depends on the 7th section. Its pro- 
visions must be found to give it, and refer to the period when, 
under them, the Commissioner is empowered, and it is made 
his duty, to decide for or against application ; he must have 
like authority, and it must be equally his duty, to decide ui^ 
der the 8th section. If this was not the case, this result would 
follow: that the act, in one section, would make the claim 
depend upon the judgment of the Commissioner at the time 
tif issuing the patent; and in the other, though the reason 
were precisely the same, would make it wholly independent 
of what at that time might be his opinion. 

The act is not, I think, liable to such an objection. The 
two sections are to be considered together; although they 
look in part to difierent states of things, in connexion with 
the application, they look to the same end — ^the granting the 
patent only to the party entitled to it under the act. The 
latter is not to be construed so as to repeal that part of the 
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former which not only doe9 not empower the Commisgioner 
to issue the patent unless he is satisfied upon each of the 
conditions upon which it makes the claim to rest, but, on the 
contrary, makes it his duty, unless so satisfied, to refuse it 
But what places this view beyond doubt is, that the 8th sec- 
tion contains no authority to issue a patent at all. It has no 
provision which, in words or by implication, can be construed 
to give the power. The patent, then, is issued under the 
authority of the 7th section, and can only go to him who, at 
the time it is issued, the Commissioner is satisfied is entitled 
to it under the terms of the section. These, as already stated^ 
so far from authorizing him to grant it when he is not satis- 
fied as to priority of invention, prohibits his granting it. 

The whole object of the 8th section was to hear the ap^ 
plicant and another applicant, or a patentee holding an un- 
expired grant for a same invention, as to priority of inven- 
tion between themselves, as one of the means of satisfying 
the Commissioner upon one of the points specified in the pre- 
vious section. But it was not its purpose to limit his aa- 
thority as to time, nor to change his duties, as these were 
regulated by that section. They continue, I think, to govern 
both, and are not performed so as to put the subject beyond 
his control until the patent is actually granted. 

Nor do I see that the inconvenience or injustice supposed 
by the course of Wade to result from this construction vnU 
ensue. It is thought that, by allowing the course adopted in 
this instance, the controversy can never be brought to a close. 
But this is not so. The Commissioner has control of the 
whole matter. When satisfied of the title, he will issue the 
patent, and it is his duty to issue it. 

The permission to withdraw an application in such case 
will be granted or not, as the Commissioner may be so satis- 
fied or not. It is no answer to this to say that it leaves the 
rights of parties to depend upon the discretion of the officer, 
and not upon the law. His discretion is not a loose and un- 
defined one, which he may use merely as he wills or desires. 
It is a legal discretion, or rather a judgment, founded upon 
the law, and only to be exercised when, in his opinion, the 
laws demands it. This demand was made when the Conoh 
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missioner was called upon to issue a patent to an applicant 
which he is either satisfied is not entitled to it, or doubts as 
to the title under the only section of the law which gives 
him authority to issue it — ^the 7th. But if the delay and in- 
convenience suggested might be the consequence in some 
cases, the iiyustice that might result to the true inventor or 
to the public from the opposite construction commends this 
to adoption. Whilst, in a spirit of true policy, the act carries 
out the constitutional provision for the promotion of ** the 
progress of science and useful arts, by securing, for limited 
periods, to authors and inventors, the exclusive right to their 
respective writings and discoveries,'* it at the same time 
guards the public against abuse, by requiring the Commis- 
sioner, at the very last moment, to be satisfied that he is se- 
curing the real author or inventor the exclusive right to his 
own discovery, and not sanctioning an invalid ot* fictitious 
claim, and thereby furnishing the means of annoying and 
injuring the public. 

I have no doubt, therefore, that the Commissioner in the 
present instance, Mr. Burke, had authority to receive the 
second application of Mathews, and that it was his duty so 
to do, under the circumstances; and that the opinion he 
gave upon the former application, no patent having issued 
to Wade, is not a bar to such proceeding. 

I decline, for the present, answering the second question, 
so far as it is not covered by this, as it is not called for by 
the present case. But if you think that an answer is re- 
quired for the proper execution of the duties of the Commis- 
sioner, I will give it, at a moment of more leasure than I 
now have. 

I have the honor to be, sir, with high regard, your obedient 
servant, 

REVERDY JOHNSON. 

Hon. Thomas Ewdig, 

Secretary of the Interior. 
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CLAIMS OF THE CHICKASAWS AND CORCORAN & RIGGS. 

The account of the ChickaaawB ia to be cooaidered now aa haTing been properly 
opened and reatated, and the balance found doe by the acooonting officen i» 
properly chargeable to the appropriation for the aabaiatenee and remoTal of 
Indiana. 

The coniraet aaaigned to Coreoran db Rigga ia valid, and ahonld be paid out of the 
fnnd otherwiee payable to the Chicfcaaawa. 

Attoknet Genebal's Office, 

January 3, 1850. 
Sir : In the cases of the claim of the Chickasaw nation 
against the United States, and of Messrs. Corcoran & Riggs^ 
as assignees of William M. Gwin, submitted by you to this 
office, I have formed an opinion^ after careful consideration, 
which my other engagements prevent my doing more at this 
time than barely stating. Should it be your wish, I will 
avail myself of the very first leisure to assign my reasons. 

1. I am of opinion that the account of the nation is to be 
considered now as having been properly opened and re-stated^ 
and that the balance found due by the accounting officers, of 
one hundred and twelve thousand eight hundred and forty- 
two dollars, is properly chargeable to the appropriation for 
the subsistence and removal of Indians. 

2. That the last contract with William M. Gwin, assigned 
to Corcoran & Riggs, is valid, and that out of the fund pay- 
able to the Chickasaws, under the first head, whatever bal- 
ance is due under that contract should be paid to Corcoran & 
Riggs. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

REVERDY JOHNSON. 
Hon. Thomas Ewing, 

Secretary of the Interior. 



CLAIM OF THE ADMINISTRATORS OF COMMODORE BARRON. 

The claim of the adminiatraton of Commodore Jamea Barron, commaDder of the 
State navy of Virginia during the war of the reyolotion, for commutation pay 
and intereat, ahonld be allowed. 
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This opinion it founded upon the judicial deciaione of the conrta in Virg;inia» that 
€&cen of the navy of that State, daring the revolutionary war, who served to its 
dose, were equally entitled with officers of their line to commntation pay under 
the act of 1790, and upon reasons stated in other similar cases. 

Attornet General's Officb, 

January 81, 1850. 

Sir : At the request of the Secretary of the Interior, com- 
manicated to me in an official note of yesterday, that I would 
state to you, ** in writing," the grounds of my decision in the 
Barron case, ** that it may serve as a guide for future action," 
I have the honor to state, that the decision was founded on 
the opinion, that, upon the principles of the judicial decision 
of the Virginia courts, officers of the navy of that State, dur- 
ing the revolutionary war, who served to its close, were 
equally entitled with officers of their line to commutation pay 
under the act of 1790, and upon the grounds stated in the 
several opinions I have given in relation to such pay to offi- 
ers of the line, that their claim is also due by the United 
States, under the act of 5th July, 1832. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

REVERDY JOHNSON.^ 

Mr. Edwards, 

Commissioner of Pensions. 



ALLOWANCE OF INTEREST ON CLAIMS. 

In the case of the claim for interest of the executor of George GalphiUi deceased, 
who, in his lifetime, and prior to 1773, was a trader with the Creeks and Chero- 
kees, in the then colony of Georgia ; and at the date of the treaty condoded ia 
that year between said Indians and the government of Great Britain, ceding a 
large district of coontry to the latter, in trast, for the payment of their debts to 
traders from the proceeds, dec., a creditor of aaid Indians to a large amount; 
and who, after the appointment of commissioners by Great Britain to liqaidate 
such debts, obtained from them, in 1775, a proper certificate of liquidation of 
his demand, but who, in consequence of his subsequent disloyalty to that go?eni- 
ment in the re?olntion which immediately followed, was ne?er paid accordiug to 
the stipulations of the said treaty, but retained such certificate unsatisfied until his 
death ; and which claim was then preferred against Georgia, and subsequently 
against the United States, to whom a large tract of said land had been ceded, until 
1848, when Congress ordered it to be paid ; and, pursuant to its order, the piin* 
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eipal was paid hj the Secretary of the Tre«8nry — ^decided* that the lands ceded 
by the treaty of 1773 were charjsed with this debt ; that the same was sobae- 
qaently assamed by the United States ; that the daim is analogoos to others open 
which interest has been allowed ; and that the claimant is entitled to intaiest 
from the date of the certificate of said oommissioneis liqaidating the demand. 

Attorney General's Office, 

February 2, 1850. 

Sir: The question you have submitted to me, upon the 
claim of the executor of George Galphin, under the aet of the 
14th of August, 1848, 1 have examined with all the care due 
to the circumstances attending it — its supposed intrinsic dif- 
ficulty, and the large amount which it involves. 

The opinion I have formed I am clear in ; and, although my 
official engagements in the Supreme Court will not enable 
me to give my reasons at length, I do not feel at liberty to 
refuse the request of the claimant, that I would state to yoa 
the opinion itself. 

The question is, whether interest should be allowed on the 
claim V and, if it should be, from what period 7 

First. Should it be allowed ? 

I think it should. The material facts are these: George 
Galphin, the testator of the claimant, antecedent to 1773, was 
an authorized trader among the Creek and Cherokee Indians, in 
the colony of Georgia. In that capacity, and as the assignee 
of the claims of other legal traders, he was a creditor of the 
Indians for a large amount. In 1773, under instructions from 
the mother country, the governor of the eolony. Sir James 
Wright, negotiated a treaty with the Indians, by which they 
ceded a large extent of territory, now constituting, it is be- 
lieved, two entire counties of the State of Georgia, (Wilkes 
find Lincoln,) and part of two others, (Oglethorpe and Green;) 
and by an express stipulation, the debts due by the Indians to 
the traders were secured to be paid from the proceeds of the 
lands. 

The treaty was ratified by Kngland in 1775, and a commis- 
moner duly constituted to liquidate the payment of these 
debts out of the funds so by the treaty provided for that end. 
Under this authority, Galphin's claim, and others of like char- 
acter^ were ascertained, and the amount due to him found to 
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be £9,791 15s. 5d. sterlii^; and for this snm he obtained a 
proper certificate. The reyolutienary war occurring soon 
afterwards, and ending in the independence of the colonies, 
the territory ceded became the property of (reorgia. All the 
debts due the traders provided for by the treaty, except Gal- 
phin's, were afterwards paid, principal and interest, by the 
British government, and bis excepted only because of his pa* 
triotic adherence to this country during the war. The others, 
who were loyal to England, were fully indemnified by that 
government, under a just and high sense of the obligation 
imposed upon her by the treaty ; although, as to her, the con- 
sideration as to the payment of the debts, in fact, failed, by 
the loss of the entire territory ceded. But as the fault was 
bers, and the traders were innocent as to that result, and did 
all they could as loyal subjects to avert it, she stood between 
thera and harm, and fully paid their claims. That Galphin*s 
would also have been paid had he, following the fortunes of 
England, been regardless of the duty which patriotism in 
such an emergency demanded, it is impossible to doubt. 

The loss of his claim is, therefore, to be referred exclusively 
to a cause which should commend it to the favor of the Amer- 
ican government, and induce the government to be, if neces- 
sary, even generous to the claimant, instead of causing it to 
apply to the claim a narrow rule of responsibility, often in its 
effects placing its justice upon a level far below that which 
by the law, as between man and man, is daily declared to be 
the proper and only level of justice. 

These lands were to a considerable extent disposed of by 
Georgia in bounties to the soldiers who achieved our indepen- 
denee, or given by her to settlers to guard her on her frontier 
from Indian outrages. 

From time to time the claim was demanded of Georgia ; 
and although its merits were never denied, but, on the oon- 
irory, in various ways admitted, it was never paid. 

In 1802 a large tract of conntry, now comprising the States 
of Alabama and Mississippi, was ceded by Georgia to the 
United States, but until the law df Aogust, 1648, no provision 
was made by the United States for the liquidation of the 
debt. Since that aet, it is now too late to diq>ate the jostiee 
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of the demand. That question was settled by the law itself — 
looking only to its terms — ^the memorial which prayed the 
relief, and the report of the committee who reported the bill ; 
and if not, is now put beyond all doubt, if any ever existed, 
by the decision of your predecessor, Mr. Walker, in paying the 
principal of the debt. 

As I have already satd, I am of opinion that interest should 
be allowed, and from the date of the certificate, in 1775. 
My reasons are briefly these : 

1. The effect of the treaty of 1773 was to charge the lands 
themselves with the payment of the debt — principal and 
interest. 

2. This charge in equity remained an incumbrance on the 
lands, in whosesoever hands they might come, except so far as^ 
by a right of war, the claims were confiscated. 

3. As against Galphin, that right never existed. He strug- 
gled in common with the patriots of the day in arresting the 
territory from British rule, and in subjecting it to the sov- 
ereignty of Georgia. 

4. That upon the cession by Georgia to the United States, 
in 1802, the latter becaipe liable for the stipulations of the 
treaty of 1773, and bound in law and honor to execute them. 

5. That the minimum of their responsibility being the value 
of the lands, and this being far beyond the amount of the 
claim, with interest, their liability for the entire amount is 
manifest 

6. That if the British government was liable for the debt, 
as it clearly, under her law, was not, as between her and 
Galphin, because of Galphin's disloyalty, it was the duty of 
the United States to have prosecuted it upon that govern- 
ment. 

7. That Georgia was responsible originally, as between her- 
self and the claimant ; but as the lands were used in a great 
measure for the common benefit of all the States, either as 
means of giving soldiers bounties, or as furnishing a resource 
to guard against Indian ravages, the United States, in 1848» 
when they agreed to pay this particular claim, agreed to as- 
sume a liability co-extensive with that of Georgia. In this 
respect I am unable to distinguish between this case and that 
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of the Virginia commutation cases assumed by the United 
States by the act of July 1832. 

8. That the allowance of interest in such a case in no way 
conflicts with the prior custom of the government in relation 
to such allowances. That the act of 1848 gives the power to 
allow it cannot be, nor do I understand it to be, denied. 

It is by assuming that there is a settled and almost univer- 
sal rule adverse to such allowances, that the claim is thought 
to be invalid. 

For want of time, I am unable now to go into an examina- 
tion of the cases in which interest has been paid where there 
was no cjxpress provision for it in the law embracing the 
claims. As I have already said, I think the Virginia commu- 
tation claims are an answer to the objection ; but the claim 
in question stands upon grounds higher and stronger than 
these. 

Here, besides the obligation resulting from assuming, as 
was done by the act of 1848, this debt of Georgia, because of 
the appropriation by her of the lands charged with the debt 
to the common cause, which was all that existed in the Vir- 
ginia cases, there exists this additional ground — that, by tak- 
ing the cession from Georgia, in 1802, we bound ourselves to 
extinguish all outstanding titles to the lands within the limits 
of Georgia, and therefore compelled in good faith to pay this 
debt, which, by a solemn treaty stipulation, was then, and 
must remain until paid, a lien on such lands. And in the last 
place, that, looking to the circumstances preceding the act of 
1848, as stated in the memorial of the claimant, and in the 
report of the Judiciary Committee, and looking to the words 
of the law itself, I have no doubt it was, and should have 
been, the purpose of Congress to pay the interest as well as 
the principal of the claim. 

This, in my opinion, was due to the services and sacrifices 
of the ancestor of the claimant — to the mere legal and equi- 
table responsibility of the United States as trustee of the 
lands charged with the debt — ^to the obligation to Georgia to 
indemnify her against it, because of her application of the 
lands, as far as disposed of, to the promotion of the conmion 
cause of the revolution ; and, above all, to the duty which 
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Congress must have felt of securing to her own citizens that 
full measure of justice demanded by the treaty stipulation of 
1773, which England, under much less imperative circum- 
stances, so promptly rend^ed to her subjects. 

As I am not able to find a reason why the interest shocild 
be made to cease short of the passage of the act of 1848, 1 
am, for the reasons already stated, of opinion that it ought to 
be allowed to that date* 

That the amount is a large one, although it calls for, as it 
has received at my hands, a most careful examination, i% of 
course, no reason against its allowance. 

A government never presents itself in a more commanding 
and elevated condition than when it answers fully to all just 
demands. Whilst guarding, as it should, against unjust claims, 
and resorting to all proper precautions to that end, it should, 
with the same care, and with a view alike to its true inter- 
ests and character, sedulously abstain from doing in each case 
anything but full and ample justice. 

It is under a conviction that this will not be done in the 
present instance by anything short of the entire payment of 
the demand, and from a full conviction that the law of 1848 
authorizes and calls for its payment, that I have come to the 
conclusion here stated. 

I have the honor to be, with high regard, your obedient 
servant, 

REVERDY JOHNSON* 

Hon. Wm. M. MEKEDriH, 

Secretary of the TrecLSury. 



CLAIM OF TUB CHICKASAWS AND CORCORAN ^ RIGG3. 

On a reconsrdention of the cmaei of the Chickasaw nation agalntt the Unitfed 
Statee, and of Corcoran & RSggi, aasigneet of William M. Gwin, there is found 
to exist BO reason for changing Um opmion expressed on the 3d of Jannarj, IfifiOL 

The accoant of the ChicliasawB is to be considered as lia?ing been properly opened 
and re-stated, and the balance found dae by tlie acconntiog officers is properly 
chargeable to the appropriation for the sabaistence and remoTal of tho In- 
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Tb» eontreet Msigned to Coroomn di Rigfi ii ralld, and ahoald be paid oat of the 
fond otberwise payable to the Chkkaiawi. 

Attormbt General's Office, 

March 7, 1850. 

Sie: In compliance with yonr request of the 8th January 
last, I have re-examined the cases of the Chickasaw nation 
against the United States, and of Corcoran & Riggs, assignees 
of Wm. M. Gwin, upon which I gave you an opinion on the 
8d of that month, and have most carefully considered the 
additional evidence and the arguments of the counsel for the 
parties concerned, and see no reason to change the opinion 
referred to. 

Indeed, the effect of the recent evidence is to satisfy me 
more fully that that opinion was right, and I therefore again 
advise you accordingly. 

The press of business upon me still continuing, I must wait 
until the final adjournment of the Supreme Court, before I 
can give in detail the reasons which have led me to the con- 
elusion to which I have come ; should you then desire it, they 
will be submitted with pleasure. 

I have the honor to be, with high regard, your obedient 
servant, 

REVERDY JOHNSON. 
Hon. Thomas Ewino, 

Secretary of the Interior. 



COMPENSATION OF OFHCERS OF THE CUSTOMS. 

Officers of the castoms are not entitled to additional compensation under the pro- 
▼irions of the 3d secdoo of the aet of 7th JvHy, 1838, the same having been ren- 
dered nugatory by the repeal of the act upon which it was based, and the enact- 
ment of another Itw upon the subject. 

The compensation ol officers of the cnMoma is fixed by the aet of 1840, which con- 
tains new and diftRot profiaiona. 

Attornbt General's Office, 

March 18, 1850. 
Sir : I have considered the question you have submitted to 
this office upon the claims of certain officers of the customs 
for additional compensation, ruder the provisions of the 8d 
section of the act of the 7th July, 1888, and am of opinion 
that they cannot be allowed. 
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The section of the act referred to was passed, as it purports 
to have been, because of the antecedent act of the 14th July, 
1832. 

The section of the act of 1838 was ^revived and continued 
in force for the year 1840, and until otherwise directed by 
law," by the 7th section of the private act of 21st July, 1840. 
(6 Statutes at Large-— private acts — p. 816.) 

The act of the 14th July, 1832, having been since repealed, 
and of course not now in efiect, I think that the provision 
referred to in the act of 1838, as revived by that of 1840, 
ceases to be in force. It was passed because of the existence 
and operation of the act of 1838. The repeal of that and 
the enactment of the new duty act necessarily annuls the 
provision. 

The compensation to the officers in question is fixed by the 
last act. That, therefore, contains a different provision upon 
the subject. Their compensation is since that period '* other- 
wise directed by law," within the meaning of these terms in 
the act referred to of 1840, and by the very terms of such €M5t 
the former provision falls. 

I have the honor to be, sir, with high regard, your obedient 
servant, 

REVERDY JOHNSON. 

Hon. Wm. M. Meredith, 

Secretary of the Treasury. 



DISMISSAL OF GENERAL GRATIOT FOR DEFALCATION. 

The case of General Gratiot, who wu dismiiBed the senrioe by order of President 
Van Baren upon a report oi his de&lcation by the Secretary of War, cannot bow 
be reconsidered. 

An officer in default cannot save himself from dismissal by rendering quarterly ac- 
counts. He is required not only to acconni but to pay ; and a default in either 
subjects him to dismissal. 

The decision of the President in such cases is final. 

Attornet General's Office, 

April 8, I860. 
Sir: The case of General Gratiot, which you have submit- 
ted to this office, I have considered with all possible care. 
The power of the President on the one hand, and the rights 
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of a distinguished military officer on the other, being ia« 
volved, I have delayed an opinion until becoming perfectly 
satisfied of its correctness. My time is now so engaged by 
other official duties that I can do no more than very briefly 
state the reasons which have led to it They are these: Gen- 
eral Gratiot was dismissed the service by President Van Bn- 
ren's order of the 4th of December, 1838, upon a report of 
the case by the Secretary of War. The dismissal purports 
to be made under the provisions of the act of 31st January, 
1823. (3 Statutes at Large, 723.) 

I have no doubt that the second section of that act em- 
braces such an officer as General Gratiot then was. It covers 
any and every officer who, having public money in his hands, 
no matter how or for what purpose received, which he has 
no right to retain " as salary, pay, or emoluments/' Such of- 
ficer does not save himself from the dismissal to be made 
under the 3d section, by rendering quarterly accounts. The ' 
object of the law is not merely to secure such accounts with 
their proper vouchers, &e^ but the payment of what was re- 
ceived, less the sum so accounted for. It devolves on the 
party the duty of accounting and paying; and a default in 
either subjects him to the provision of the 3d section — dis- 
missal. To give the President jurisdiction under the act, all 
that is required is, that the officer charged with the direction 
of the department to which the oflending officer is responsi- 
ble shall report the fact of default to him. This being done, 
whether he will or not dismiss the alleged offender is sub- 
mitted by the act to his discretion. If he finds the facts to be 
as reported and dismisses, the party is out of the service as 
effectually as if he had never been in it. The judgment is, 
and should be, a final one. Any other construction would lead 
to endless mischief, and render the act comparatively useless. 

It may happen that individual instances of hardship will 
occasionally occur, as it may happen that the President may 
err. But this is an inconvenience which happens in making 
the judgment of any tribunal conclusive. The security of 
the citizen is to be found in the integrity and high character 
of the officer. The good of the country, in the judgment of 
Congress, demanded that such a power shall exist. The con- 
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stant defalcations of the public money» and the insufficiency 
of the usual remedies to guard against them, rendered it ad-^ 
visable, in the opinion of the legislative department of the 
government, to vest the power of dismissal of all reported 
defaulters in the President. His deoisioti, from the very nature 
and object of the power, must be finaU 

I advise you, therefore, that the case of General Gratiot is 
to be considered as concluded and disposed of by President 
Van Buren's order of the 4th of December, 1838. 

I have the honor to be, very respectfally, sir, your obedient 
servant, 

REVERDY JOHNSON. 

To the President. 



PATENT FOR LAND AT THE HOT SPRINGS, IN ARKANSAS. 
A patent shoold iesue to Henry M. Rector parraant to a certificate iasned to him 
on the 24th of November, 1818, and located on land at the Hot SpriDg«,in 
Aikanaas. 

Attorney General's Office, 

April 29, 1850. 

Sir : I have carefully considered the claim you have sub* 
mitted to this office, of Henry M. Rector, for a patent under 
a location certificate dated the 24th November, 1818, issued 
to one Francis Langlais, and located on the Hot Springs, in 
Arkansas, on the 27th January, 1819, and am clearly of the 
opinion that the patent should issue. I came to this conclu* 
sion some time since, after full investigation, but delayed ex- 
pressing it to you until I could hear from all parties, or their 
agents, who had an interest adverse to the claim. 

This I have recently done, and, after giving the question a 
second careful consideration, I entertain very decidedly, and 
with a perfect conviction that I am right, the opinion I at 
first formed. 

The reasons which have led me to it I will give, in detail, 
the moment my duties in the Supreme Court are terminated ; 
but, in the mean time, I advise that the patent be granted. 

I have the honor to be, very respectfully, your obedient 
servant, 

REVERDY JOHNSON. 

Hon. T. EwiNO, 

Secretary of the Interior. 
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PATENT FOR LAND AT THE HOT SPRINGS, IN ARKANSAS. 

A patent ahoold iarae to Henrj M.'Rector« pmnant to a certificate ianed to him 
on tbe 34th of Not ember, 1618, and located on land at the Hot Spriogi, in 
Arkanaaa ; he being entitled thereto nnder the act of 19th March, 1843. 

Attorney Gbnbral^b Office, 

May 2, 1860. 
Sir : In the opinion I sent you the other day, I did not state 
the ground on which I mainly formed it. 

This I do now, as far as I have leasare. It is this : that, 
waiving all the grounds of title in Rector to the patent 
claimed, he is entitled to it by virtue of the act of the 19th 
of March, 1848. As I stated in my note to you of tbe other 
day, I repeat, that of the correctness of this view I have not 
the shadow of a doubt, and that I hope the patent may be 
granted. I will avail myself of the first leisure aOer the 
€idjournment of the Supreme Court to assign my reasons at 
length. 

With regard, your obedient servant, 

REVERDY JOHNSON. 
Hon« T. EwiNo, 

Secretary of the Interior. 



RIGHTS TO BOUNTY LAND WARRANTS NOT DEVISABLE. 

fioldjieis entitled to bounty landa nnder the act of llih Febraary, 1847, but who 
have not recei?ed warranta therefor, cannot diapoee of their righta to anch land 
or scrip by will. 

The statute ezpteasly directs, in caaes of the death of eoldiera before their warrants 
shall have iaraed, that they shall be iasned in iavor of, and ennre to, the benefit 
of their families or relationa> according to certain mlea of priority ; and ihither 
provldea that the land ahall not be in any wise afiected or chained with, or sub- 
jected to, the payment of any debt or claim incurred by anch soidlera prior to the 
issuing of such certificates or warranta. 

Attobket Gbnbral's Offioi., 

June 28, 1850. 
Sir : The question you have submitted to this office, upon 
the 0th section of tl^e act of the 11th February, 1847, {Session 
Laws^ p. 125,) has been considered. It is, whether the soldier 

Vol. V — dB 
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to whom bounty is promised by this section can dispose of it 
by last will, when he dies before the certificate or warrant 
issues to him 7 I think not. 

The construction of the Pension Office has, I understand, 
been uniformly in accordance with this view ; and, in my 
opinion, that construction is the proper one. Neither the 
words of the law, nor its object, admit of any other. In the 
contingency of the death, which the question assumes, the 
direction of the law is positive that the " certificate or war- 
rant shall be issued in favor and enure to the benefit of his 
(the soldier's) family or relations," according to certain pre- 
scribed rules of priority. 

The supplementary act of the 27th of May, 1848, (Session 
Laws, p, 232,) changes these, but not so as to affect this ques* 
tion. 

It also directs that '^ all sales, mortgages, powers, or other 
instruments of writing, made or execut ed prior to the issue of 
such warrant or certificate, shall be null and void to all in- 
tents and purposes whatsoever," and that the land shall not, in 
the hands of the family, "be in anywise afiected by or charged 
with, or subject to, the payment of any debt or claim incurred by 
the soldier prior to the issuing of such certificate or warrant.'* 
The clear design was to secure the bounty to the family of 
the deceased in all cases where that event should occur ante- 
cedent to the actual grant to him of the title. The whole was but 
bounty. It was for Congress to give it at once and absolutely 
to the soldier, on qualifiedly, or conditionally. They have 
manifestly designed to vest the entire bounty in the family in 
all cases of death before, by being actually granted to the 
ancestor, it becomes thereby absolutely vested in him. With 
this view, they not only, in such a contingency, provide that 
the certificate and warrant shall ** be issued in favor and en- 
ure to the benefit" of the family or relatives, but that it shall 
not in any w^ay be responsible in their hands for " any debt 
or claim" of the ancestor, previously incurred, or be afiected 
by any kind of contract or conveyance which he may have 
made. [ :. . 

' The terms in which this last provision is made are suf- 
ficiently comprehensive to embrace a devise, as well as a dis 
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position, to take effect in the lifetime, and, of course, exclude 
the bounty from its operation. 

I am clear, therefore, in the opinion that the construction 
of the Pension Office is the correct and the only one of which 
the section is susceptible. 

I have the honor to be, very respectfully, your obedient 
servant, 

REVERDY JOHNSON. 

Hon. Thomas Ewing, 

Secretary of the Interior, 



TITLE OF THE UNITED STATES TO LAND ON AMELIA ISLAND. 

The proceedings in the circnit court of the coanty of Nassaa^ in the State of 
Florida, will have vested the United States with the title to a tract of land on ' 
Amelia island when the conTeyance is executed. 

The court had authority to direct the purchase-money to be paid to Mr. Fairbanks, 
the commissioner, for distribution. 

Attorney General's Office, 

July 6, 1850. 

Sir : I herewith return the exemplification of the proceed- 
ings had in the circuit court of the county of Nassau, in the 
State of Florida, under th<» direction of the district attorney,, 
in the case of the United States vs. the heirs of John Mc- 
Queen, for the purpose of vesting the title to a certain tract 
of land on Amelia island in the United States, for the purpose 
of erecting a fort thereon ; and am of opinion that, under 
these proceedings, when the conveyance directed by the court 
is executed by Mr. Fairbanks, the commissioner appointed for 
that purpose, the title will be vested in the United States, 
The proceedings in the case were had under the authority of 
the act of the General Assembly of Florida of 1845, chapter 
25, as amended by the act of 1849, chapter 265. 

The court has directed the purchase-money to be paid to 
Mr. Fairbanks, as commissioner, who is to distribute it among 
the heirs of McQueen, and to send their receipts to the £n* 
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gineer department. I think the court had authority to do this 
under the provisions of the law of 1845, above mentioned . 

I have the honor to be, respeotfully, sir, your obedient ser- 
vant, 

REVERDY JOHNSON. 
Hon. George W. Crawford, 

Secretary of War. 



THE GRANT OF LAND ON DBS MOINES RIVER TO IOWA. 

The grant of alternate sections of land on Dee Moines river to Iowa, by the act of 
8th Aagnst, 1846, eitends the entire length of the stream, as well abore as be- 
low the Raccoon fork. 

The pnrpose of the grant was to aid Iowa to improve the navigation of the said 
river from its month to the Raccoon fork ; bat the grant itself is not limited to 
the section to be thus improved. 

Bat the question was disposed of by a former Secretary of the Treasury whilst the 
Land Office belonged to bis department, and the subject is now re$ judicata, and 
beyond the control of the Secretary of the Interior. (Bank of the Metropolis vs. 
the United States, 15 Ptier$, 401.) 

ATTORNEr General's Office, 

July 19, 1850. 

Sir : The questions presented in the matter of the Des 
Moines grant, made to the territory of Iowa by the act of 
Congress of the 8th of Aagust, 1846, upon which, under an 
appeal to your predecessor from the decision of the Secretary 
of the Interior, he required the opinion of this office, are— 

1st. What is the extent of the grant T and 

2d. Had it been finally adjudicated before the decision ap- 
pealed from was made T 

First, then, is the strip five miles in width on each side of 
the Des Moines river granted, limited in length to what is 
called the Raccoon fork; or is the grant co-extensive with the 
length of the river 7 The grant is made by the first section of 
the act, and is in these words: "There be and hereby is 
granted to the Territory of Iowa, for the purpose of aiding 
said Territory to improve the navigation of Des Moines river 
from its mouth to the Raccoon fork, (so called,) in said Terri- 
tory, one moiety of the public lands remaining unsold and not 
otherwise disposed of, encumbered, or appropriated, in a strip 
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of five miles in width on each side of said river, to be selected 
by an agent or agents to be appointed by the Governor of said 
Territory, subject to the approval of the Secretary of the 
Treasury of the United States.'' The Commissioner of the 
Land Office and the Secretary of the Interior think that the ' 
Raccoon fork is the limit of the grant, and its northern ter- 
minus. 

I do not concur in this view. In my opinion, the fork is 
mentioned only as the point to which, from the mouth of the 
river, the improvement of the navigation of the river is to be 
made. The true reading of the act, I think, is that the land 
is to run the entire length of the river within the then terri- 
tory of Iowa, and the object to be accomplished by it the im- 
provement of the navigation up to the fork. 

The purpose is one thing, the extent of the grant another. 
JU is by confounding the two in themselves, as stated in the 
act, wholly distinct, and considering them as limiting each 
other, that the error of the opposite construction consists. 
They have, in my judgment, nothing to do with each other. 
This will, perhaps, be made the more obvious by transposing 
the language of the act. Place the terms of the grant Jinf , 
md those of the purpose of making it last, and the meaning 
is apparent. It would then read, *^ there be, and hereby is, 
granted to the Territory of Iowa one moiety of the public 
lands remaining unsold and not otherwise disposed of, eta- 
eumbered, or appropriated, in a strip five miles in width, on 
each side of the Des Moines river, to be selected, dsc, * ^ 
&>r the purpose of aiding said Territory to improve the navi- 
gation,^ of said river, *^ from its mouth to the Raccoon Fork, 
so called, in said Territory." 

If these were the terms of the grant, no doubt could exist, 
I think, that the only limit of it was the river ; and yet I 
cannot see that the meaning is not precisely the same of the 
terms actually adopted. The river limits the grant, although 
a portion only of the river is to be improved. 

The other interpretation requires, to maintain it, that you 
add to the words adopted, describing the extent of the grant, 
"* five miles in width on each side of said river," the other 
words, "from its mouth to the Raccoon Pork," previously 
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used but to describe the extent of the improvement. Where 
is the authority for such an interpretation? Where the 
words of a statute are clear, it is contrary to every rule of 
construction to supply others on the conjecture that they 
were accidentally omitted. The inference, when those used 
are unambiguous, is, that the legislature meant precisely, and 
only meant, what they import. 

But the 3d section strengthens, I think, my opinion upon 
the first. By that it is provided "that the said river Dee 
Moines be and forever remain a public highway for the use 
of the government of the United States," &c. What is the 
extent of this stipulation ? Is it that the highway on the 
river is restricted to the fork, or co-extensive with the river? 
I think there can be no doubt that the latter is the true 
meaning ; and if it be, it is only because there is nothing to 
limit the provision to any part of the river; and yet, the 
words are in this respect the same as those used in the grant 
in the first section. It is supposed that this construction is 
erroneous because, to the report of the committee of the 
House respecting the bill before introduced and referred to 
them, there is attached a letter from the Commissioner of the 
Land OIEce, stating that it extended to the Raccoon fork. 
When the words of a statute are doubtful, it is legitimate to 
refer to such sources of information. But when it is other- 
vdse — when there is no ambiguity, as I think is the case 
within this statute, there is no warrant for qualifying them 
by reports, or speeches, or votes, which may have preceded 
its passage. This doctrine is clearly recognised by the Su- 
preme Court of the United States in" the case of Aldridge vs. 
Williams, (3 Howard, 24.) 

Nor is there any thing in the objection that the improve- 
ment is limited, and that that should be held to limit the 
grant. The fact is not so. The lands of the United States 
throughout the extent of the river will feel the benefit of the 
improvement in an enhancement of value. The whole river, 
therefore, participates in the advantage of the work ; and, 
upon the very policy which has heretofore governed Congress 
jn such cases, it is fair to presume that the lands granted 
were limited by the whole river, and not by a part of it. 
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Nor do I think that it is consonant with the policy of such 
dispositions of the public lands to bring to the statutes by 
which they were made a narrow construction. It is a large 
and enlightened policy, ever favored by Congress, and should 
be executed even in cases of doubt rather in a large and lib- 
eral than a restricted spirit. 

Secondly, 1 am of opinion that the question had been finally 
adjudicated by the Secretary of the Treasury before it was 
decided by the Secretary of the Interior. The facts are 
these : The Commissioner of the Land Office, who had orig- 
inally construed the grant as I do, changed his opinion, and 
advertised for sale, in the usual way, the lands above the 
fork. As soon as this was known, the senators and repre- 
sentatives of Iowa, on the 8th of January 1849, on an appeal 
taken to Mr. Walker, " complained of the construction, and 
requested him to give the necessary instructions for the se- 
lection and approval of these lands along the entire route of 
the Des Moines, as contemplated by law," and the question 
was carefully considered by the Secretary, and decided by 
him on the 2d of March, 1819. On that day he advised those 
gentlemen of the decision, and communicated it on the same 
day to the Commissioner in an official letter, now on file with 
the papers, for, to use the language of the letter, the " in- 
formation and government of that officer" on the subject to 
which it refers. 

From that time to the recent opposite opinion of the 
present Commissioner, the question was considered as closed 
by the decision of Mr. Walker. This appears from the re- 
port of R. M. Young, afterwards transmitted to Congress ; 
and also by a report of the present Commissioner, transmitted 
to the Senate by the Secretary of the Interior on the 21st of 
that month. {Ex, Doc.^ Ist Sess,^ Slst Congress, No. 17.) In this 
report, showing the amount of public land granted to Iowa 
among other States, there is attached this note : " The amount, 
in accordance with the decision of the late Secretary of the 
Treasury of the 2d of March, 1849, will be increased by the 
unadjusted portion of the grant for the improvment of the 
Des Monies river, situated between the Raccoon fork and the 
gource of said river, estimated to contain 900,000 acres." 
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The de3ign of the Secretary himself to have decided it, and 
his belief that he had so decided^ appears by a letter from 
him to the senators of the State, now on file, dated the 15th 
instant, and hereunto annexed. Upon the faith of this de- 
termination I am advised that the proper authorities of the 
State have entered into large contracts for the improvement 
of the river ; and it would therefore, I think^ be the extreme 
of injustice now to revoke it. And I am, therefore, glad to 
be of the opinion that it cannot be legally revoked. It was 
a final adjudication — so considered by all parties — by the 
Secretary — ^by the Commissioner of the Land Office ; and so 
acted upon by Iowa, whether right or not is now immateriaL 
It is beyond the control of the Secretary of the Interior, the 
successor in this respect of Mr. Walker, and of any other 
executive officer. {Bank rf the Metropolis vs. the United 
States, 15 Peters. 401.) 

I have the honor to be, with high regard, your obedient 
servant, 

REVERDY JOHNSON. 

To the President. 
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HON. JOHN J. CRITTENDEN, OF KENTUCKY: 

APPOINTED JULY 22, 1850* 



ADVANCES FOR CONSTRUCTION OF CERTAIN STEAMSHIPS. 

CongresB haviog |contemplated the constnictioii of five steamahips for the mail 
aeirice, and for the ultimate augmentation of the naval armament, and having 
authorized advancea to be made therefor only upon eaeh of them after it ihould 
be laonched, and the contractora having received the ratable proportion of the 
amount authorized upon the four of them now afloat, no further advances can 
be legally made until the fifth shall be launched. 

The advances of money authorized were intended to be so made as to insure and 
hasten the building of every one of the five ahipe contracted for. 

Attoenby General's Office, 

Atigust 20, 1650. 

Sir : I have had the honor to ireceive your commtinication 
of the 16th instant, relative to the claim of E. K. Collins and 
his associates for advances under their contract with the gov- 
ernment, for baildin^ oertain steamships* 

Without any recapitulation of the ^ase, as stated by yon, I 
proceed to answer the question you have submitted. 

From the legislation and contract alluded to in your com- 
munication, it is quite evident that the views of the govem- 
hient were not limited to the mere performance of a certain 
mail service by steamships. Its further object was to provide 
for an eventual augmentation of the navy, by the use of those 
fibips, upon the terms stipulated, as part of the naval arma- 
ment of the country, whenever the public exigencies might 
require it. The government had, therefore, an interest in the 
number of those ships, distinct from the mail service. It re- 
quired the building of Jive^ and Collins and his associates stip- 
ulated to build them. The advances of money authorized by 
iil^ngress seem to me to have been so made as to assure and 
hasten the building of every one of the five ships contracted 
for. 
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This intention is effected most directly by apportioning the 
advances to the number that are in the required progress of 
construction. The language of the act of Congress appears 
to me to sustain this construction. It directs that the ad- 
vances be made ** on each of said ships after such ships shall 
have been launched." 

My opinion and advice, therefore, is, that a ratable propor- 
tion of the total sum authorized having been advanced on the 
four ships that have been launched, no further advance can 
be legally made until the fifth is launched. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

J. J. CRITTENDEN. 

Hon. Wm. a. Graham, 

Secretary of the Navy. 



CLAIMS OF MAIL CONTRACTORS FOR EXTRA FAY IN CERTAIN 

CASES. 

The claims of mail contractors for one month's extra pay, in cases where their con- 
tracts have been annalled and the service discontiDued, are to be decided by the 
Postmaster General or by the Auditor of the Treasury for the Post Office De- 
partment, as prescribed by the eighth section of the act of 2d July, 1836. 

The Postmaster General may obtain the opinion of the Attorney General on such 
claims, yet his decision is equally conclusive, whether it shall be io accordance 
with or against such opinion, where one has been obtained. 

Attorney General's Office, 

August 24, 1850. 

Sir : There was, some time ago, referred to this office the 
case of Allen & Kitchen, mail contractors, claiming an al- 
lowance of one month's extra pay in consequence of the dis- 
continuance of their contract or service. The questions of 
law submitted to the Attorney General arise upon a state- 
ment of the case contained in the letter of the Comptroller of 
the Treasury, Mr. Whittlesey, addressed to the Secretary of 
the Treasury, under date the 7th July, 1849. 

From that statement it appears, that, from the time of the 
passage of the act of the 2d of July, 1836, reorganizing the 
Post Office Department, it has been ** the practice of every 



Digitized by VjOOQIC 



TO THE SECRETARY OF THE INTERIOR. 247 

, . — ♦i. 

Lands Containing Iron Ore not « Mineral Lands." 

Postmaster General to decide whether a contractor, whose 
contract had been annulled, or whose service under it had 
been dispensed with, was entitled to one month's extra pay." 

This practice, I think, is warranted and fully sustained by 
the ninth section of that act ; and the Postmaster General 
having decided against the claim in question, his decision is, 
in my opinion, conclusive upon the Comptroller and all other 
accounting officers of the government. 

The Postmaster General, if he thinks proper to do so, may 
require the opinion of the Attorney General to aid him in the 
decision of any question of law that may arise upon such a 
claim; but such a reference is entirely discretionary with 
him; and his decision is equally conclusive, whether made 
with or without such reference, and whether in. accordance 
with or against the opinion of the Attorney General, where 
such opinion has been asked and obtained. 

When the Postmaster General does not decide on such 
claims, they are subject to adjudication and settlement by the 
Auditor of the Treasury for the Post Office Department, as 
prescribed by the eighth section of the said act of the 2d July, 
1836. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

J. J. CRITTENDEN. 

Hon. Thomas Cobwin, 

Secretary of the Treasury. 



LANDS CONTAINING IRON ORE NOT « MINERAL LANDS." 

Lands containing iron ore merely are not to be considered as "mineral lands'* 
within the meaning of the act of Ist March, 1847; bat they are to be disposed of 
according to the laws in relation to the disposition of other public lands. 

ATToaNEV General's Office, 

August 28, 1850. 
Sib : I have received your letter of the 27th instant, pro- 
pounding to me this question, namely : whether, " in view of 
the previous legislation of Congress respecting the mineral 
lands, and the action of the General Land OfSce, the Ian- 
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gaage ' or other valaable ores/ in the 2d section of the act of 
March 1, 1847, {S. L. IMQ-^^foge 146,) should be so con- 
strued as to embrace lands containing iron ore.*' 

I answer, no. Lands containing " iron ore** merely are not 
to be considered as ** mineral lands," but are to be disposed 
of according to the general law for the disposition of other 
public lands. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

J. J. CRITTENDEN. 

Hon. Mr. McKennon, 

Secretary of the Interior. 



PENSIONS TO WIDOWS OF REVOLUTIONARY SOLDIERS. 

The representatiTes of a widow of a reTolotiooary soldier, who received a penaioa 
under the act of 7th Jaly, 1838, from the period of her husband's death to her 
own, have no claim for fuitiier payment on the pretence that her pension should 
have commenced at an eariier date. 

The pension having been a personal bounty lo the widow herself, and the decision 
fixing the time for its commencement having been acquiesced in by her, it etn- 
not now be contested by her representatives. 

An that passes to them on the death of a widow receiving a pension is the money 
which shall have actually accrued to her, and remains unpaid, for a pension al- 
lowed. 

Office of the Attobnbt Gbneral, 

August 28, 1850. 

Sir : In your letter of the 21st instant, you are pleased to 
propose for my advice the following question : ''Are the rep- 
resentatives of a widow who died prior to the passage of the 
joint resolution of August 16, 1842, entitled to the benefit of 
theactof July7, 1838?" 

It would be difficult to answer the question in the general 
and abstract form in which it is put. But you inform me 
that it grows out of the case of Polly Knight, and refer me 
to the report of the Commissioner of Pensions and other pa- 
pers connected with her case. FrcHB that report I have been 
enabled to learn the matter of controversy, and the particular 
point to which your general question was intended to apply. 

It appears that Dr. John Knight was a pensioner for revo- 
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lutionary services under the act of the 15th of May, 1828; 
that his pension was paid up to the 12th of March, 1838, 
when he died ; that his widow, Polly Knight, under the act 
of July 7, 1838, applied for and obtained a pension in April, 
1839, commencing at the time of his death, according to the 
practice of the Pension Office as^it existed at the time; that 
pension was fully paid up to the time of her death, which 
happened before the passage of the resolution of the 16th of 
August, 1842, and before the expiration of the five years for 
which it was granted, computing from tljie death of her hus- 
band, on the 12th of March, 1838. These are the only facts 
necessary to a decision of the case, according to the views I 
have taken of it. 

Upon the above state of facts, the representatives of Mrs. 
Knight, since her death, contend that she was entitled to a 
pension under the act of 1838 ; that it ought to have been 
allowed to her from the 4th of March, 1836, and not from the 
death of her husband, on the 12th of March, 1838 ; and that 
they are now entitled to receive the amount of pension that 
would have accrued to her from the 4th of March, 1836, to 
the 12th of March, 1838. 

The single question is, whether this is a legal and valid 
claim ? My opinion is, that it is not, and that the claim 
ought to be disallowed. 

Had Mrs. Knight been entitled to a pension to commence 
from the 4th March, 1836, yet having, during her life, ac- 
quiesced in the decision of the proper officer giving it a dif- 
ferent commencement, her representatives have no right, as 
it seems to me, to contest that matter after her death. The 
pension was intended as a personal bounty to her, and not 
as a gratuity to her representatives. All that passed to them 
on her death was a right to have the money which had ac- 
crued under her pension as it had been actually allowed, and 
which remained unpaid at the time of her death. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

J. J. CRITTENDEN. 

Hon. Mr. McKbnnon, 

Secretary of the hUerior. 
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COMPENSATION OF PROFESSORS MATHEMATICS IN THE NAVY. 

A professor of mathematics in the navy, who may have been required to perform 
certain duties at the depot of charts and nautical instruments, and who at the 
time was superiutendent of meteorological observations by appointment of the 
Secretary of War, at a salary of two thousand dollars, is not entitled at the 
same time to the salary of a professor of mathematics under the act of 3d March, 
1835. 

The salary provided by the act of Sd March, 1835, is due only to professors when 
attached to vessels for sea service, or in a yard. 

He is, however, entitled to a reasonable compensation, over and above his salary in 
the War Department, for services performed in the depot of charts and nautical 
instruments. 

Attorney General's Office, 

September 2, 1850. 

Sir: In answer to the questions propounded in the case 
stated in your letter, I have only to say, that, in my opinion, 
Mr. Espy is not entitled to the pay of a professor of mathe- 
matics, because he was never "attached to any vessel for 
sea service, or in a yard," and because that particular service 
is expressly made the indispensable condition of his title to 
the salary (61,200) of a professor of mathematics. 

But, for the duty or service performed by him at the depot 
of charts and nautical instruments, under the orders of the 
Secretary of the Navy, he is entitled to a reasonable compen- 
sation, notwithstanding that he was, during the period, em- 
ployed by the Secretary of War in superintending "meteoro- 
logical observations" for a compensation of $2,000. 

I have th^ honor to be, very respectfully, sir, your obedient 
servant, 

J. J. CRITTENDEN. 

Hon. William A. Graham, 

Secretary of the Navy. 



CLAIM OF ROSS'S REPRESENTATIVES. 

The act of 9th July, 1798, bars the payment to representatives of moneys which 
have remained in the treasury to the credit of their deceased ancestor, unclaimed 
nnce 1781. 
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MoreoTer, the legal presumptions arifling from the lapse of so great a period of 
time render it improper for the Secretary of the Treasary to pay claims of this 
character without special authority from Congress. 

Attobney Gekeral's Office, 

September 13, 1850. 

Sir: I have examined Mr. Eaton's statement of the claim 
of Ross's representatives, which yoa referred to me a few 
days ago for my opinion. From that statement it appears 
that, since the 2d of April, 1781, D. Ross has remained a 
creditor on the books of the Register of the Treasury for 
nineteen thousand six hundred and sixty-seven dollars. I in- 
fer that this credit was for transactions during the war of the 
revolution. The children of Ross now demand payment of 
this claim ; and the questions you propound to me are : 1st. 
Is this claim barred by any statute of the United States? 
2d. Is it barred by lapse of time ? 

I am too much pressed by the business of my ofElce to write 
arguments. My opinion is that the claim is barred by the 
act of Congress of the 9th of July, 1798. (1 Story's Laws^ 525.) 
And as to your second question, it seems to me still more 
clear that the long delay which has occurred in this case, 
and the great lapse of time, amounting to near seventy years, 
create such strong legal presumptions against the claim that 
it ought not to be allowed and paid by the officers of the 
treasury without a previous recognition of the debt by Con- 
gress, and authority from them to liquidate and pay it. 

I have the honor to be, with great respect, sir, your obedient 
servant, 

J. J. CRITTENDEN. 
Hon. Thomas Corwin, 

Secretary of the Treasury. 



RIGHT OF A CHOCTAW RESERVEE TO A PATENT. 

A Choctaw head of a family, entitled, under the 14th article of the treaty of Danc- 
ing Rabbit Creek, to a reservation of land, who gave the notice, made the claim, 
and continued the residence therein required, is entitled to a patent, although the 
agent, whose register a former Execntive declared to be the evidence in such 
cases, failed to make the necessary entry, inasmuch as a subsequent agent did 
make entry of the facta and location, and certified them to the General Land 
Office. 
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The treaty^ andar which the right haa aoenied) if fUent conoerniiig any such ngia* 
ter aa that reqniced to be kept by the ageat. 

Qffice of thb Attoritbt General, 

September 17, I960. 

Sir : It appears from the files of my office that, as far back 
as February, 1849, the ease of Abbah Hotiah, an Indian wo« 
man, claiming a reservation of land under the Choctaw treaty 
of Dancing Rabbit Creek, was submitted for my opinion. 

It appears that she was a Choctaw woman, the head of a 
family, and entitled under the 14th article of that treaty to 
claim a reservation of iand for herself and children ; that, 
in due time, she gave notice and madei claim to the agent 
as required by the said article ; that the agent failed to make 
an entry of this in his register ; and that he afterwards died. 
But another agent of the government, authorized for the pur* 
pose, approved of the facts above stated ; and, being satisfied 
of the justice of her claim, proceeded to make a location of 
it, which was duly certified and returned to the Gen^raMiand 
Office. The only ol]jection which I understand -gt^ow to be 
made to the issuing of a patent on that location is, that the 
name and claim of Abbah Hotiah do not appear on the reg- 
ister of the first-mentioned agent ; and that President Jackson 
had made an order that that register should alone be received 
as evidence of such claims. The further fact appears in this 
case that the said Abbah continued to reside on the land for 
five years, as required by the treaty. ' My opinion is that this 
case does not come within the mischief intended to be guarded 
against by the order of the late President ; but that the claim* 
ant has shown herself and her claim to be within the terms 
and the protection of the said treaty ; and that she is entitled 
to a patent for the land located for her in virtue of her said 
claim, notwithstanding her name may not have been entered 
by the agent on his list or register. 

The treaty is silent as to the making of any such registry 
or list, and the Indians had nothing to do with the keeping of it. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

J. J. CRITTENDEN. 
Hon. A. H. H. Stuart, 

Secretary of the Interior. 
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ADVANCES FOR CONSTRUCTION OF CERTAIN STEAMSHIPS. 

The opinion delivered on. the SOth ultimo is reconsidered ; and althong(h the pro- 
visions of the act of 3d August, 1848, are susceptible of a difierent construction, 
the Attorney General adheres to the construction before given, as being most 
conformable to the language of the said act. 

If, however, the Secretary of the Treasury shall adopt, from equitable considerationB 
arising from the fiict that the four steamers already built are equal in power and 
tonnage to the &7e contrpeied for, and fully adequate to the mail service, or for 
any other reason, a diflereat constmetion, it may not be improper. 

Attoenby General's Office, 

September 17, 1850. 
Sm : Agreeably to the request contained in your letter of 
the 12th instant, I have reconsidered the opinion which I 
communicated to you in my letter of the 20th of last month, 
in relation to the case of E. K. Collins and his associates. 
That opinion was founded mainly on the provisions of an act 
of Congress of the 3d of August, 1848, {U. 8. Statutes at Large^ 
267,) whidh is not very explicit in its terms nor in its inten- 
tions. I must admit that those provisions are susceptible of 
a construction difierent from that which I have given to 
to them, for I know that others, whose judgment is entitled 
the greatest consideration, have so interpreted them as to en- 
title Mr. Collins and his associates, upon the four steamers 
the/ have built, to the advance of the whole sum of three 
hundred and eighty-five thousand dollars — that being the 
amount of the annual compensation contracted to be paid for 
carrying the mail. I am not, therefore, over confident in the 
opinion which I formerly gave you. My construction may be 
too strict, but I must still adhere to it as most conformable, 
in my judgment, to the expressions and letter of the act. Be 
assured, sir, that I feel no pride of opinion on the subject, and 
that 1 shall rather be gratified, if, by the adoption of a dif- 
ferent construction of the act in question, or by any equitable 
consideration of the circumstances of the case, you shall think 
it proper to advance, at once, to Mr. Collins and his associates 
the balance of three hundred and eighty-five thousand dollars 
in aid of their great and noble enterprise. The equitable cir- 
cumstances, above alluded to, are, that the four steamers that 
Vol. V— 17 
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have been built are eqaal in power and in tonnage to the five 
that were contracted for, and that they are fully adequate ta 
the mail service to be performed. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

J. J. CRITTENDEN. 
Hon. W. A. Graham, 

Secretary of the Navy^ 



CONSTITUTIONALITY OF THE FUGITIVE SLAVE BILL. 

The proTiflioDi of the bill, conmonly called the fugitive slaTe bill, and which Cob- 
gres have aabmitted to the PresideBt Ibr his approral and aignatnre, are not in 
conflict with the provisions of the constitution in relation to the writ of Aa&ea# 

COTfU8» 

The ezpreaions used in the last clause of the sixth section that the certificate 
therein alluded to " shall prevent all molestation" of the persons to whom granted, 
«* by any proee« issued," dec., probably mean only what the act of 1793 meant 
by declaring a certificate mider that act a sufficient warrant for the removal of 
a fugitive ; and do not mean a suspension of the writ of haheoB eorput. 

There is nothing in the act inconsistent with the constitution, nor which is not 
necessary to redeem the pledge which it conuins, that fngitive slaves shall be de- 
livered upon Ibe dalm of their owners. 

Attorney General's Office, 

September 18, 1850. 

Sm : I have had the honor to receive your note of this date^ 
informing me that the bill commonly called the fugitive slave 
bill, having passed both houses of Congress, had been submit- 
ted to you for your consideration, approval, and signature^ 
and requesting my opinion whether the 6th section of that 
act, and especially the last clause of that section, conflicts 
with that provision of the constitution which declares that 
^the privilege of the writ of habe<M corpus shall not be sus- 
pended unless when, in cases of rebellion or invasion, the pub- 
lic safety may require it." 

It is my clear conviction that there is nothing in the last 
clause, cor in any part of the 6th section, nor, indeed, in any 
of the provisions of the act, which suspends, or was intended 
to suspend, the privilege of the writ of habeas corpus^ or is 
in any manner in conflict with the constitution. 
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The constitution, in the 2d section of the 4th article, de- 
clares that ^ no person held to service or labor in one State^ 
under the laws thereof, escaping into another, shall, in con- 
sequence of any law or regulation therein, be discharged from 
such service or labor, but shall be delivered up on claim of 
the party to whom such service or labor may be due.'' 

It is well known and admitted, historically and judicially, 
that this clause of the constitution was made for the purpose 
of securing to the citizens of the slaveholding States the com« 
plete ownership in their slaves, as property, in any and every 
State or Territory of the Union into which they might escape, 
(Prigg vs. Commonwealth of Pentufylvania^ 16 Peters, 539.) 
It devolved on the general government, as a solemn duty, to 
make that security effectual. Their power was not only clear 
and full, but, according to the opinion of the court in the 
above cited case, it was excltisive — the States, severally, be- 
ing under no obligation, and having no power to make laws 
or regulations in respect to the delivery of fugitives. Thus 
the whole power, and with it the whole duty, of carrying into 
effect this important provision of the constitution, was vidth 
Congress. And, accordingly, soon after the adoption of the 
constitution, the act of the 12th of February, 1793, was passed, 
and that proving imsatisfactory and inefficient, by reason 
(among other j^auses) of some minor errors in its details. Con- 
gress are now attempting by this bill to discharge a constitu- 
tional obligation, by securing more effectuaUy the delivery of 
fugitive slaves to their owners. The 6th, and most material 
section, in substance declares that the claimant of the fugitive 
slave may arrest and carry him before any one of the officers 
named and described in the bill ; apd provides that those offi- 
cers, and each of them, shall hQ,Ye judicial power and juris- 
diction to hear, examine, and decide the case in a summary 
manner — ^that if, upon such hearing, the claimant, by the re. 
qnisite proof, shall establish his claim to the satisfaction of 
the tribunal thus constituted, the said tribunal shall give him 
a certificate, stating therein the substantial facts of the case, 
and authorzing him, with such reascmable force as may be 
necessary, to take and carry said fugitive back to the State 
or Territory whence he or she may have escaped — and then. 
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in conclusion, proceeds as follows: *^ Tbe certificates in this 
and the first section mentioned, shall be conclusive of the right 
of /the person or persons in whose favor granted to remove 
such fugitive to the State or Territory from which he escaped, 
and shall prevent all molestation of such person or persons 
by any process issued by any court, judge, magistrate, or other 
person whomsoever." 

There is nothing in all this that does not seem to me to be 
consistent with the constitution, and necessary, indeed, to re- 
deem the pledge which it contains, ths^t such fugitives *' shall 
he delivered up on claim " of their owners. 

The Supreme Court of the United States has decided that 
the owner, independent of any aid from State or national leg- 
islation, may, in virtue of the constitution, and his own right 
of property, seize and recapture his fugitive slave in what- 
soever State he may find him, and carry him back to the State 
or Territory from which he escaped. {Prigg vs. Common^ 
wealth of Pennsylvania^ 16 Peter s^ 539.) This bill, therefore, 
confers no right on the owner of the fugitive slave. It only 
gives him an appointed and peaceable remedy in place of 
the more exposed and insecure, but not less lawful mode of 
self redress ; and as to the fugitive slave, he has no cause to 
complain of this bill — it adds no coertion to that which his 
owner himself might, at his own will, rightfully exercise; 
and all the proceedings which it institutes are but so much 
of orderly judicial authority interposed between him and his 
owner, and consequently of protection to him, and mitiga- 
tion of the exercise directly by the owner himself of his per- 
sonal authority. This is the constitutional and legal view of 
the subject, as sanctioned by the decisions of the Supreme 
Court, and to that I limit myself. 

The act of the 12th of February, 1793, before alluded to, so 
far as it respects any constitutional question that can arise 
out of this bill, is identical with it. It authorizes the like ar- 
rest of the fugitive slave — the like trial — the like judgment— 
the like certificate, with the like authority to the owner, by 
virtue of that certificate as his warrant, to remove him to the 
State or Territory from which he escaped, and the constitu* 
tionality of that act, in all those particulars, has been affirmed 
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by the adjudications of State tribunals, and of ttie courts of 
the United States, without a single dissent, so far as I know. 
{Baldwin, C. C. R. 577, 679.) 

I conclude, therefore, that so far as the act of the 12th of 
February, 1703, has been held to be constitutional, this bill 
must also be so regarded ; and that the custody, restraint, and 
removal to which the fugitive slave may be subjected under 
the provisions of this bill, are all lawful, and that the certifi- 
cate to be granted to the owner is to be regarded as the act 
and judgment of a judicial tribunal having competent jurisdic- 
tion. 

With these remarks as to the constitutionality of the gen- 
eral provisions of the bill, and the consequent legality of the 
custody and confinement to which the fugitive slave may be 
subjected under it, I proceed to a brief consideration of the 
more particular question you have propounded in reference 
to the writ of habeas corpus^ and of the last clause of the 
6th section, above quoted, which gives rise to that question. 

My opinion, as before expressed, is, that there is nothing in 
that clause or section which conflicts with, or suspends, or 
was intended to suspend, the privilege of the writ of habeas 
corpus. I think so because the bill says not one word about 
that writ — because, by the constitution. Congress is expressly 
forbidden to suspend the privilege of this writ ^ unless when 
in cases of rebellion or invasion the public safety may require 
it '^ and, therefore, such suspension by this act (there being 
neither rebellion nor invasion) would be a plain and palpable 
violation of the constitution, and no intention to commit such 
a violation of the constitution, of their duty and their oaths, 
ought to be imputed to them upon mere constructions and im- 
plications — and, thirdly, because there is no incompatibility 
between these provisions of the bill and the privilege of the 
writ of habeas corpus in its utmost constitutional latitude. 

Congress, in the case of fugitive slaves, as in all other cases 
within the scope of its constitutional authority, has the un- 
questionable right to ordain and prescribe for what causes, to 
what extent, and in what manner persons may be taken into 
custody, detained, or imprisoned. Without this power they 
could not fulfil their constitutional trust, nor perform the ordi- 
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nary and necessary duties of government. It was never 
heard that the exercise of that legislative power was any 
encroachment upon or suspension of the privilege of the writ 
of habeas corpus. It is only by some confusion of ideas that 
such a conflict can be supposed to exist. It is not within the 
province or privilege of this great writ to loose those whom 
the law has bound. That would be to put a writ granted by 
the law in opposition to the law, to make one part of the law 
destructive of another. This writ follows the law and obeys 
the law. It is issued, upon proper complaint, to make inquiry 
into the causes of commitment or imprisonment, and its sole 
remedial power and purpose is to deliver the party from '^all 
manner of illegal confmement.'^ (3 Black. Com. 131.) If 
upon application to the court or judge for this writ, or if, 
upon its return, it shall appear that the confinement com- 
plained of was lawful^ the writ, in the first instance, would be 
refused, and in the last, the party would be remanded to his 
former lawful custody. 

The condition of one in custody as a fugitive slave is, under 
this law, so far as respects the writ of habeas corpus^ precisely 
the same as that of all other prisoners under the laws of the 
United States. The ** privilege" of that writ remains alike 
to all of them, but to be judged of — granted, or refused — 
discharged or enforced — ^by the proper tribunal, according to 
the circumstances of each case, and as the commitment and 
detention may appear to be legal or illegal. 

The whole effect of the law may be thus briefly stated : 
Congress has constituted a tribunal with exclusive jurisdiction 
to determine summarily, and without appeal, who are fugi- 
tives from service or labor under the 2d section of the 4th 
article of the constitution, and to whom such service or labor 
is due. The judgment of every tribunal of exclusive juris- 
diction where no appeal lies, is, of necessity, conclusive upon 
every other tribunal. And, therefore, the judgment of the 
tribunal created by this act is conclusive upon all tribunals. 
Wherever this judgment is made to appear it is conclusive, 
of the right of the owner to retain in his custody the fugitive 
from his service, and to remove him back to the place or 
State from which he escaped. If it is shown upon the appli- 
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cation of the fugitive for a writ of habeas corpus^ it prevents 
the issuing of the writ — if, upon the return, it discharges the 
writ and restores or maintains the eustody. 

This view of the law of this case is fully sustained by the 
decision of the Supreme Court of the United States in the 
case of Tobias Watkins, where the court reftised to discharge 
upon the ground that he was in custody under the sentence 
of a court of competent jurisdiction, and that that judgment 
was conclusive upon them. (3 Peters) 

The expressions used in the last clause of the 6th section, 
that the certificate therein alluded to ^ shall prevent all mo- 
lestation" of the persons to whom granted ** by any process 
issued,*' &C., probably mean only what the act of 1793 meant 
by declaring a certificate under that act a sufficient warrant 
for the removal of a fugitive, and certainly do not mean a 
suspension of the habeas corpus, I conclude by repeating my 
conviction that there is nothing in the bill in question which 
conflicts with the constitution, or suspends, or was intended 
to suspend, the privilege of the writ of habeas corpus. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

J. J. CRITTENDEN- 

To the Pbesident. 



RESTORATION OF DISMISSED MIDSHIPMEN BY THE PRESIDENT. 

Where several midshipmeii had been dismissed by the sentence of a naval oonrt* 
martial, which was approred by President Taylor, who afterwards reconsideied 
his approval and annoonoed his determination to restore them, bat failed to do so 
before his death, it is within the competency and power of the present Executive 
to restore them to their former rank in the navy, provided it can be done without 
increasing that cUisb of officers beyond the namber limited by law. 

Attornby General's Office, 

September 10, 1850. 
Sir : I have received your letter of the 12th instant, and 
the records transmitted with it, of the trial and dismission 
from the service of the several Passed Midshipmen Kell, Roe, 
Hopkins, and Clarice. The sentences against these officers 
are respectively endorsed, ** Approved, Washington, October 
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23, 1849, Z. Taylor ;** and you ask my opinion as to the power 
of the Executive to restore these officers to the navy without 
re-appointing them. It cannot, I think, be assumed as a gen- 
eral proposition, either that the President has a power, un- 
limited as to time or circumstances, to restore an officer who* 
has been dismissed from the public service, or that he is in all 
cases precluded from so doing, from the instant he signs his 
approval of a sentence of dismission. It is nof necessary on 
this occasion to attempt to discuss or define the extreme limits 
which restrain his power on the one hand, or on the other 
hand to fix the limits within which it may be his right and 
duty to reconsider and annul executive acts. 

I confine my opinion to this case and its particular circum. 
stances. The letter of the Hon. Mr. Berrien, which is here, 
with transmitted, shows that at a period very soon after his 
approval of the sentence of the court, an application was 
made to President Taylor to reconsider it ; that he agreed to 
do so ; and that, upon that reconsideration, he had announced 
his determination to an annul his approval, and restore the 
dismissed officers. And that his sudden death, a few days 
afterwards, alone prevented him from doing it. Under these 
circumstances, and considering that the individuals in question 
are midshipmen belonging to a class of warrant officers whose 
restoration can divest no one of any thing that deserves to be 
regarded as an acquired or vested right, it seems to me that 
it is within the competency and power of the President to 
consider or reconsider their case and restore them, if he thinks 
proper, to their rank or grade in the navy, provided it can be 
done without increasing that class of officers beyond the num- 
ber to which it is limited by law. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

J. J. CRITTENDEN. 

Hon. W. A. Graham, 

Secretary of the Navy. 
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COMPENSATION OF THE DISTRICT ATTORNEY OF LOUISIANA. 

The late district attorney in Looiaiana is not entitled to extra compensation fer 
attending to certain suits instiinted against the United States in his district. 

By the acts of 1789, 1824, and I844jt was the official duty of the district attorney 
to appear and defend the United States in the suits in qnestson ; and whatever 
fees or compensation he is entitled to for the serriees, must be taken and consid- 
ered as pan of the fees and emoluments of his office, as provided in the tfct of 
18th May, 1842. 

The compensation provided by existing laws on the subject may be inadequate, ye^ 
the law, as it is, must control until Congress shall remedy its delects. 

Attoenby General's Office, 

September 30, 1650. 

Sib : The Hon. Mr. Ewing, then Secretary of the Interior, in 
his letter of the 22d of September, 1840, enclosed to my pre- 
decessor in office, the Hon. Reverdy Johnson, a copy of the 
accounts of Thomas J. Durant, late United States attorney 
for the district of Louisiana, with a statement and letter from 
the First Comptroller of the Treasury, respecting the several 
claims presented by Mr. Durant for a^nstment. He added 
that ^ the statement and letter of the First Comptroller, sub- 
mitted to this department (the Interior) for decision, contain 
questions which have arisen in the adjustment of the ac- 
counts of Mr. Durant ; and thereon I respectfully ask your 
opinion." 

On examination, 1 find that the statement of the Comptrol- 
ler not only sets forth and classifies all the claims of Mr. Du- 
rant, but decides upon them, and then submits the whole mat- 
ter for the supervision and decision of the Secretary. In this 
state of the case, your predecessor was pleased to ask the 
opinion of the then Attorney General; and circumstances 
having prevented his compliance, it devolves on me to address 
a reply to you. In the case which is thus brought under my 
consideration, nothing has been left undecided. Whatever 
doubts or difficulties there were, have been all resolved by 
the Comptroller to his own satisfaction ; and in this condition 
it is referred to your predecessor, and by him to mine, for a 
general re-examination and re-decision, without any particu- 
lar or definite question being propounded to limit or direct my 
attention- 
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These general references^ instead of distinctly stated ques- 
tions of law, would devolve on me labors far beyond the lim* 
its of my legal duties, and which I suppose it would be im- 
possible for any one to perform. Unwilling, however, to add 
to the long delay that has already occurred in this case, I 
shall waive all exception to the manner of its reference, and 
proceed with the utmost brevity to give my opinion upon the 
points made and presented by the Comptroller in his state- 
ment. If there be any other points or question involved, they 
have not been referred to me, and I am to decide those only 
that have been referred by the head of your department. 

I have carefully examined the statement of the Comptroller, 
and the arguments that have been presented and filed in op- 
position to it. By the act of Congress of the 16th of May, 
1842, (5 Stat at Large, 483,) it is provided that ''no district 
attorney shall be allowed, &c., to retain, of the fees and emol- 
uments of his said office, for his own personal compensation^ 
&e., a sum'^ exceeding six thousand dollars per year," &c. 
SubsequentljfTSn t^. 17th, of June, 1844, (5 Stat, at Large, 
676,) Congress passed ah act authorizing claimants of land in 
Louisianlee, &c., to bring 'suit against the United States to 
test the v^idity of their claims, and for that purpose revived 
and re-enacted the act of the 26th May, 1824. (4 Stat, at 
Large, 52.) 

Under these laws a number of suits were brought against 
the United States in the district court of the United States for 
the State of Louisiana, to which Mr. Durant attended as coun- 
sel for the defendants during the period of his official service 
as district attorney. And the principal matter of controversy 
that appears to have arisen in the attempted adjustment of 
his accounts, relates to the compensation to which he is enti- 
tled for his services in those suits. It is contended, on the 
part of Mr. Durant, that the service rendered by him as dis- 
trict attorney in those cases was a special and extraordinary 
service ; that he is entitled for it to an extra compensation 
not embraced in, nor alSected, nor restricted, by the said act 
of the 18th May, 1842; and that, there being no law of Loui- 
siana fixing fees in like cases, his compensation ought to be 
allowed and adjusted by the accounting officers of the treasury 
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on the principle of a quantum meruit. Proceedings on this 
principle, he- has charged for this alleged special service, per- 
formed from the 30th of Jnne, 1848, to the end of his term 
of service on the 26th of May, 1849, the snm of nineteen thous- 
and five hundred and twenty-five dollars. 

This claim the Comptroller has rejected ; and, I think, cor- 
rectly rcoected. As well by the act of the 24th of September, 
1789, (1 Stai. at Large, 92,) as by the above-cited acts of 1824 
and 1844, it became the duty of Mr. Durant, as district at* 
tomey, to appear for and defend the United States in the suits 
in question. This has increased his labors and responsibilities ; 
but these labors and responsibilities do not seem inappropriate 
to his office ; and Congress have, by the two last-mentioned 
acts, expressly made them part of his official duty, and have 
specified the only additional compensation he is to have for 
those additional services, by providing that ''the district attor- 
ney, clerk, marshal, &c., shall severally beallowed such fees, 
for their services and attendance, B^mit^^^^^t^hy law 
for the like services and attend^^|i|»ftre'TMflcBW[ft of 
the State," &c. l^'^ «i^aAAlTL 

I do not agree, in the decision ^fjjjf^^llMHP^'l^^^' V^ 
law of Missouri is to regulate, inAsuch cases, t^^eei tfShe 
district attorney of Louisiana, fo^iiJ;tl^n«Mute9jbnd de- 
fended in Louisiana. The true i iiiNty^d^^yii i|f'lffM ii ii acts 
is, I think, to regard the law of Louisiana ^3s regulating his 
fees. If there be no such law of Louisiana, and it is alleged . 
there is none, then the criterion or standard, supposed and re- 
ferred to by Congress for the liquidation of these fees, has 
failed ; and what, then, is the legal consequence 1 Are the 
accounting officers of the treasury to supply this defect of 
law, and, in place of the certain legal rule supposed by Con- 
gress to exist, substitute their own uncertain estimate of the 
value of professional services? 

I think not. The exercise of such a discretion does not 
belong to them. Congress alone, as it seems to me, can sup- 
ply the omission and furnish the remedy. 

My opinion, therefore, on this whole point of the case is, 
that the services rendered by the district attorney, in the land 
suits alluded to, must be regarded as simply official ; that it 
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is altogether immaterial whether those services were required 
by laws passed prior or subsequent to the said act of 1842 ; 
that whatever fees or compensation he may or might have 
been entitled to for those services, they must be taken and 
considered as part of the *^ fees and emoluments'* of his office, 
as mentioned in said act of the 18th of May, 1842, and sub- 
ject, as such, to its restrictions. I see nothing to object to 
in the conclusions and decisions of the Comptroller, in relation 
to the other points which he has presented in this case. 

The suits above referred to were in number about sixty, and 
of much importance, involving the title to lands of great 
extent and value, and requiring learning and skill in the in- 
vestigation and defence of them on the part of the United 
States. They formed a great accumulation of business in his 
office. The compensation allowed him by existing law, or, at 
least, by what I have felt myself constrained to regard as such, 
may be inadequate to his services. But this is a considera- 
tion into which I am not permitted to gp. The law, and the 
law as it is, with whatever defects, must be my guide. To 
Congress alone it belongs to remedy whatever injustice, if any, 
may result from defects of law. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

J. J. CRITTENDEN. 

Hon. A. H. H. Stuart, 

Secretary of the Interior. 



ACCRETION AT THE MOUTH OF THE CHICAGO RIVER. 

The accretion of eeTeral acres of land at the month of the Chicago river, formed 
from earth waahed there by the watera of Lake Michigan, and deposited against 
a pier constructed by the general government for the improvement of the harbor, 
most be regarded as belonging to the United States. 

Attorney Genbral's Office, 

October 4, 1850. 
Sir: I have examined the case referred to the Attorney 
General, in the letter of your predecessor of the 27th of July, 
1849, and all the documents in relation to it which were trans- 
mitted to this office. 
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It appears that, on the 7th of May, 1831, Robert A. Kinzie 
became the purchaser by entry, at one of the United States 
land offices, of the north fraction of section (10) ten, &c., of 
the surveyed lands of the United States, containing 1027^1^ 
acres ; that this fractional survey lies at the mouth and on 
the north side of the river Chicago, in the angle formed by 
that river and the shore of Lake Michigan, being bounded 
southerly by the river, and eastwardly by the lake. For this 
land a patent was issued to Kinzie by the United States on 
the 9th of March, 1837. 

In 1833, the United States, for the improvement of the 
harbor at Chicago, erected piers on each side of the month of 
that river. The northern pier is in front of the south side of 
Kinzie's survey, and extends in an eastvtrardly direction about 
2,600 feet into the lake. 

By washings from the lake, and the deposite of sand, an al- 
luvion has been formed on the northerly side of the last men- 
tioned pier, resting upon and extending along it from the 
mouth of the river to the distance of about 1,400 feet into 
the lake, thence up the lake in front of and adjoining Kinzie's 
survey, and reaching beyond it. The alluvion contains now 
about 50 acres of land, and is in a triangular form, occupying 
the angle formed by the pier and by the shore of the lake, 
(which was the boundary of Kinzie's survey,) as it was pre- 
vious to and at the time of the erection of the pier. It com- 
menced forming soon after the erection of the pier, and in 
consequence of it, and has been constantly increasing ever 
since at the average rate of above 100 feet a year. 

This accretion is claimed by Kinzie and his grantees as 
riparian proprietors. 

The question you propose to me is, whether or not it be- 
longs to the United States. 

Among the papers sent in your letter of the 25th of July» 
1840, was the written opinion of Mr. Archibald Williams, 
Attorney of the United States for the district of Illinois, upon 
the very question of title which is now submitted to me. 

I have carefully examined that ppinion — it is distinguished 
by great professional ability, and has my entire concurrence. 
To repeat the arguments and views of Mr. Williams, or to 
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attempt to add to them, would be a useless labor. I herewith 
return you that opinion, with the other papers belonging to 
the case, and refer you to it for any more particular informa- 
tion you may require ; and, for a more direct answer to your 
question, will only add, that in my opinion the alluvion or 
accretion in controversy belongs of right to the United States. 

In answer to your other question, I can only answer you 
unofficially, that I suppose the fee of Mr. Williams for the 
opinion above alluded to ought to be paid out of any existing 
fund applicable to the aid or improvement of the harbor of 
Chicago. 

1 have the honor to be, respectfully, sir, your obedient ser- 
vant, 

J. J. CRITTENDEN. 

Hon. Charles M. Conrad, 
Secretary cf War. 



PRIZE AGENTS TO DEPOSITE FUNDS IN THE TREASURY. 

Where a prise agent refbeea to deposite certain prize moneyv in the treanry, in 
oonformity with the act of March 3, 1649, on pretence that the act is not ap- 
plicable to the case, and an Attorney General has decided that he onght to make 
the deposite, it is proper to institute proceedings in the prize court to compel a 
compliance with the law. 

Attorney General's Office, 

October 7, 1860. 
Sir : I have received your letter of the 3d of September 
last, relating to the case of Mr. Charles T. Stewart, a prize 
agent, who refuses to deposite in the treasury certain prize 
money in his hands, as required by your department, in con- 
formity to the 8th section of the ''act making appropriations 
for the naval service," approved March 3, 1849. Without en- 
tering into particular detail or history of the case, it will be 
sufficient for this occasion to state that Mr. Stewart contends 
that the act referred to does not apply to him, or if it did, does 
not bind him, inasmuch as the prize inoney in question was 
paid to him as the authorized private agent of the parties en- 
titled to it, prior to the passage of said act^ and under the 
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order or decree of the prize court, and that therefore he is not 
bound to pay said money into the treasury. ^ 

The same question, attended by the same circumstances^ 
arose in the case of Mr. Robert S. Rogers, another prize agent, 
and was referred by the late head of your department to my 
immediate predecessor, who replied in a full and deliberate 
opinion, affirming the validity of the act of Congress and its 
application to the case. In your letter of the dd ultimo, you 
request that should I ^ concur with the opinion of your (my) 
immediate predecessor" I would suggest to the department 
the course proper to be pursued by it in order to compel a 
compliance on the part of Mr. Stewart with the provisions of 
the law." Without undertakingto decide on the correctness 
of the opinion of my predecessor, it seems to me that it is 
such an authority as makes it the duty of your department 
to endeavor to enforce the law and bring it to the authorita- 
tive test of judicial investigation and decision« That alone 
could satisfactorily solve a difference of opinion between me 
and my predecessor, and I think it is but a due respect to the 
act that such an appeal should be made to the judiciary. 

The course most proper to be pursued for that purpose 
would be, in my opinion, by appropriate motions and orders, 
to be made in the prize court where all the proceedings relating 
to the prize or prizes in question have taken place, to compel 
compliance. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

J. J. CRITTENDEN. 
Hon. Wm. a. Graham, 

Secretary of the Navy. 



SITE OF LIGHT-HOUSE AT THE MOUTH OF MUSKEGON RIVER. 
The patent and deed of couTeyance of certain lands situate at the mouth of the 

Muskegon riTer, in the State of Mkhigan, appear to give the United States a 

Talid title to the same. 

Office of the Attorney General, 

OcU^r 8, 1860. 
Sir : I have received your letter of the 7th instant, in which, 
conformably to the joint resolution of Congress of the 11th 
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of September, 1641, you request my opinion as to the valid- 
ity of the title of the United States to the land purchased in . 
their name for the site of a light-house at the mouth of the 
Muskegon river, in the State of Michigan. From the title 
papers transmitted virith your letters, it appears that the land 
in question is part of a tract of forty-five acres granted by the 
State of Michigan to John Ball, by patent dated 20th Sep* 
tember, 1850, and conveyed by said Ball and wife to the 
United States by deed bearing date the 24th of September, 
1850, and recorded in the office of the register of Ottawa 
county, State of Michigan. 

The patent to Ball and the deed of conveyance from him 
and his wife to the United States are the only title papers 
submitted to me. They furnish a very clear and simple de- 
rivation of what appears to be a valid title in the United 
States to the land in question. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

J. J. CRITTENDEN: 

Hon. Thomas Corwin, 

Secretary of the Treasury. 



CLAIM OF BOARD OF FOREIGN MISSIONS UNDER TREATY WITH 
THE CHEROKEES. 

The cliiini of the Board of Commienonen for Foreign Minione for 'their mit- 
eionary ettabliehments in the country ceded to the United States by the Cherokee 
treaties of 1835-'36, cannot be paid and properly charged to the Cherokee na- 
tion, or deducted out of their funds held by the United States, without the adju- 
dication and certi6cate of the Board of CommissionerB provided for in seven- 
teenth article of the treaty. 

7*he valuation of the agents alone is not sufficient. The agents to make the 
valuations were convenient auxiliaries to the Board of Commissioners appointed 
by the President under the 17th article of the treaty ; but they are not substitutes 
for that board. 

The present claim not having been sanctioned by the adjudication and certifiate of 
the comroissioneis, ought not to be allowed. 

Office of thb Attorney General, 

October 9, 1850. 
Sir : The question of law upon which my advice and opin* 
ion is requested, arises out of the treaty between the United 
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States and the Cherokee Indians, coacladed at New Echota 
in 1835-'36. {Statutes at Large, vol l,p. 478.) 

" Can the claim of the Board of Commissioners for Foreign 
Missions be legally allowed by the accounting officers of 
the treasury, and charged to the Cherokee nation, without 
the evidence required by the seventeenth article of the treaty 
of 1835?'' 

It is argued by the counsellors for the claimant, that the 
valuation by the agents appointed under the ninth article of 
the treaty is sufficient, and renders an adjudication under the 
seventeenth article unnecessary. 

By the treaty, some unliquidated claims are to be paid by 
the United States out of their own proper Alnds ; and other 
descriptions of unliquidated claims are to be paid by the 
United States out of the proper funds of the Cherokees ac- 
cruing to them from the United States by the terms of the 
treaty, to be charged to the Cherokees, as expressed in article 
fifteen. 

By article IX. " the United States agree to appoint suitable 
agents, who .shall make a just and fair valuation of all such 
improvements now in possession of the Cherokees as add 
any value to the lands; and also pf the ferries owned by 
them, according to their net income, and such improvements 
and ferries from which they have been dispossessed in a law- 
less manner, or under any existing laws of the State wherein 
the same may be situated. The just debts of the Indians 
shall be paid out of any moneys due them for their improve- 
ments and claims.** * * * "The missionary establish- 
ments shall also be valued and appraised in a like manner^ 
and the amount of them paid over by the United States to 
the treasurers of the respective missionary societies by whom 
they have been established and improved, in order to enable 
them to erect such buildings and make such improvements* 
among the Cherokees west of the Mississippi as they may 
deem necessary for their benefit." 

By the twelfth article a committee is appointed " to select 
the missionaries who shall be removed with the nation." 

By article XVII. " all the claims arising under, or provided 
for, in the several articles of this treaty, shall be examined 
Vol- V— 18 
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and adjudicated by such commissioners as shall be appointed 
by the President of the United States, by and with the advice 
and consent of the Senate of the United States, for that pur- 
pose, and their decision shall be final, and on their certificate 
of the amount due to the several claimants, they shall be paid 
by the United States." 

I am of opinion that no claim on account of the missionary 
establishments provided for in the ninth article, can be pro- 
perly charged to the Cherokee nation, or deducted out of their 
funds held by the United States, without the adjudication and 
certificate of the court of commissioners, as provided for in 
the seventeenth article of the treaty. The claims of such as 
call themselves missionaries, or treasurers of missionary socie- 
ties, are not excepted by any thing in the ninth article, out 
of the security provided, by the seventeenth article, for the 
Cherokees against wrongful charges. The agents to make 
the valuations, appointed under the ninth article, were con- 
venient auxiliaries to the Board of Commissioners appointed 
by the President, under the seventeenth article of the treaty, 
but not substitutes for that board. 

My advice and opinion is, that to charge the Cherokee 
nation, and their funds, with the improvements claimed by 
missionaries, upon the mere valuation of the agents appointed 
under the ninth article, not followed up and sanctioned by 
the adjudication and certificate of the Board of Commis- 
sioners appointed under the seventeenth article, would be a 
violation of the terms of the treaty, and that the claim in 
question ought not, therefore, to be allowed. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

J. J. CRITTENDEN, 

Hon. Thomas Corwin, 

Secretary of the Treasury. 
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CONTRACT WITH A. O. SLOO FOR TRANSPORTING THE MAIL. 

The compenntJoQ to be rendered under the contract with A. G. Sloo, for the trans- 
portation of the mail in steam Tespels, oaght to be in proportion to the serrioe 
performed and accepted, withdtt regard to the iramber of steamiUpa employed 
in that serriee, or that have been built nnder that contract. 

Inaamvoh as Congress haye appropriated the money and directed payment to be 
made for said service, payment, notwithstanding certain advances, should be 
made. 

The refunding of the advafnees vanm be considored as deferred and left to the future 
diseretion of Congress. 

Attorney Genbsal's Office, 

October 15, 1850. 

Sir : I have received your letter of the 11 th instant, relating 
to questions that have arisen in reference to a settlement of 
aocouBts under the cootraet made between A. G. Sloo and 
Ae Secretary of the Navy, on the 20th of April, 1847, for the 
transportation of the mail in steam vessels. 

To the questions you propound to me, I answer that, in my 
opinion, the compensation to be rendered under that contract 
for the transportation of the mail, ought to be in proportion to 
the service performed and accepted, without regard to the 
number of steamships employed in that service, or that have 
been built under that contract ; and, secondly, that inasmuch 
as Congress, notwithstanding the advances of 9390,000 made 
on the building of the said steam vessels, have, by their act 
of September last, appropriated the money, and directed pay- 
ment to be made for said service, my opinion is that the pay- 
ment ought to be made, and that the refunding of those ad- 
vances, or the settlement of them, by discount or otherwise, 
must be considered as deferred, and left to the future discre- 
tion of Congress. 

The money was advanced upon a continuing contract ; and 
though it might have been inferred, from the terms of the act 
of 1848, that those advances were to be considered and ap- 
plied as payment for the first year's service, yet, as Congress, 
by its last act, has appropriated money to pay for that service, 
and directed the payment to be made, it cannot, I think, be 
understood otherwise than as a declaration on the part of 
Congress that the payment or settlement of the amount ad- 
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vanced should be deferred. It will be at its discretion to 
require the settlement or payment of it whenever it may think 
proper. For the present, the service must, in my opinion, be 
paid for out of the money appropriated for that purpose. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

J. J. CRITTENDEN. 
Hon. W. A. Graham, 

Secretary of the Navy. 



CASE OF THE MARSHAL OF THE DISTRICT OF MASSACHUSETTS. 

Altho^agh the marshal of Massachnsetts might have been more energetic and actiTC, 
perhaps, in executing a warrant for the arrest of Crafts, a fugitive from service, no 
sufficient cause is shown for removing him from office. 

The marshal and his deputies appear to have acted, to a considerable extent, upon 
consultation with the agent of the owner of the fugitive ; who, at the conclusion 
of the examination, observed that he had no complaint to make against them. 

Attobnet General's Ofrce, 

November 25, 1860. 

Sir : As requested by you, I have carefully examined al^ 
the papers placed in my hands, relating to complaints made 
against Charles Devens, esq., the marshal of the Massachu- 
setts district, for alleged neglect and dereliction of duty, in 
failing to execute a warrant, which came to his hands, for 
the arrest of William Crafts, a fugitive slave. 

These papers, consisting chiefly of the aflidavits of Mr- 
Devens, the marshal, his deputy, Mr. P. Riley, James Dickson, 
George T. Curtis, esq., and Willis H. Hughes, agent for the 
owner of the slave, with letters from Mr. Pay and Mr. Curtis, 
are herewith returned. 

Having perused them with care, and certainly without any 
bias or prepossession in favor of the marshal or his deputy, 
I must say that, though I can see no evidence of any partic- 
ular activity and energy on their part, it seems to me there 
does not sufficiently appear any cause for the censure of their 
conduct or the removal of the marshal from oflice. A more 
commendable activity and energy might probably have been 
exerted by them, but they seem to have acted, to a consider- 
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able extent, upon consultation, and in concert with Mr. 
Hughes, the agent for the owner of the fugitive ; and what 
might otherwise appear blameable in them, may have been 
the result of that consultation and concert. In this uncertain 
state of the case, the declaration made by Mr. Hughes at the 
conclusion of the examination, that he '^ had no complaint to 
make against them," or words to that effect, is entitled to, 
and has had some influence upon my judgment 

If I could have discovered any satisfactory evidence of the 
neglect or evasion of duty by these officers in this case, it 
wquld have been no less consonant with my feelings than 
with my judgment to have recommended their instant dismis- 
sal from the public service. 

I have the honor to be, very respectfully, yours, &c., 

J. J. CRITTENDEN. 

To the PfiEsmENT. 



TRANSFERS OF SURPLUS OF APPROPRIATIONS. 

The head of a department ia authorized, by the 23d aecdon of the act of 26th Aa- 
gtnt. 16^, to transfer the aarploa of an appropriation for one or more objects of 
expenditure to supply the deficiency of any other item of appropriation in the same 
department or office. 

The 23d section of the said act is not a temporary, bat a permanent enactment, and 
limits transfers by the heads of departments to the sarplos of appropriations, whilst 
the power conferred npon the President extends to entire appropriations/ 

This opinion was given in approval of an elaborate argument of the First Comp- 
troller of the Treasury, wherein the subject of executive authority over appropria- 
I for the diflerant olyects of expenditure is fully discussed. 



Attorney General's Office, 

November 26, 1850. 

Sir : I have examined the question, submitted for my opin- 
ion, upon the construction of the 23d section of the act of the 
26th August, 1842, and also the opinion of Mr. Whittlesey, 
the First Comptroller of the Treasury, upon the subject upon 
which your question for my opinion and advice was endorsed. 

My opinion is, that the 23d section of the act of 1842 is not 
a temporary but a permanent enactment, and that it does 
authorize the head of a department to transfer the surplus of. 
an appropriation for one or more objects of expenditure, to 
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supply the deficiency of any other item of appropriation in the 
same department or office. The result of Mr. Whittlesey's 
conclusion is approved. 

The act of 1809 (2 Vol. Statutes at Large, p. 535, chap. 28, 
proviso to sect. 1) and the subsequent acts regulating the power 
of the President, do not confine his power and authority of 
transferring, to the surplus remaining, after the object of ex- 
penditure for which Congress had made an appropriation has 
been accomplished. 

The act of 1842 confines the authority of the head of the 
department to the transferring of the surplus ; a power far 
short of that which is conferred upon the President in rela- 
tion to transfers of appropriations. 

I have the honor to be, very respectfully, yours, &c., 

J. J. CRITTENDEN. 

Hon. Thomas Corwin, 

Secretary of the Treasury. 



TRANSFERS OF SURPLUS OF APPROPRIATIONS. 

The 23d section of the act of 26tb August^ 1843, is & permaoent enactmeat, and 
aathorizes the txaosfer and application of the snrplua of appropriations, stand- 
ing to the credit of the War Department, to supply the deficiency of appropria- 
tion ibr prcTcnting and sappressing Indian hoatUitieB.~*(See opinion of the 36ch 
instant, giTca to the Secreury of the Treasury.) 

Office op the Attorney General, 

November 30, 1850, 

Sir: Your letter of the 2l8t of this month has been duly 
considered. The twenty-third section of the act of 26th Au- 
gust, 1842, (5 Stat, at LargCy chap. 202, p. 533,) is, in my 
opinion, a permanent, not a temporary, enactment ; and au- 
thorizes tbe^transfer and application of the surplus of appro- 
priations, standing to the credit of the War Department, (and 
not yet transferreil by the Secretary of the Treasury to the 
general account of moneys not appropriated,) to supply the 
deficiency of appropriation in the War Department for pre- 
venting and suppressing Indian hostilities. 

That this twent3^-third section is not a temporary, but a 
permanent enactment, is the contemporaneous exposition. 
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That construction has been followed in practice and use by 
the departments, executive and legislative. It is not useful 
now to bring that construction into doubt. The like opinion 
I have expressed more at large to the Secretary of the Treas- 
ury, in my letter of the 26th of this month. 

1 have the honor to be, very respectfully, sir, your obedient 
servant, 

J. J. CRITTENDEN. 

Hon. C. M. Conrad, 

Secretary of War. 



DUTY OF THE PRESIDENT RESPECTING THE DES MOINES 
GRANT. Slc. 

Tnie President ia under no offidal obligation to interfere with the disputed qneetioii 
u to the legal effect of a decision of a former Secretary of the Treasury, con* 
ceming the extent of the grant of land on the Des Moines riyer to Iowa. 

Nor to interfere with the subject-matter of the memorial of Fellows & Co., who 
haye inyeked the aid of the EzeeniiTc to compel the Secretary of War to file the 
report of aibitrators between the Seneca Indians and themselyes. 

The interference of the President with the performance of the particular duties as- 
signed by law to subordinate officers, either on the ground of correcting errors or 
supplying omissions, would, in general, be not only injudicious, but it would in- 
Tolve him in an invidious task, that would occupy his whole attention, and leave 
him no time for higher official duties.^ For information respecting the Des 
Moines grant, see conflicting opinions of Attorney General Johnson of 19th July, 
1850, and of Attorney General Crittenden of 30th June, 1851.) 

Office op the Attornbt General, 

December 2, 1850. 
Sir : I have, examined and considered the two cases which 
yoa lately referred to me. The first, respecting the claims 
of Iowa to certain lands in that State, ander a grant made 
by the act of Congress of the 8th of August, 1846, {U. 
S, Statutes, p. 77 ;) and the second, being a memorial presented 
to you on the part of Joseph Fellows & Co., invoking you 
to interfere, officially, in their behalf for the decision and set- 
tlement of certain questions and interests which have arisen 
ont of a certain contract and purchases of lands made by 
them from the Seneca tribe of Indians, and set forth and 
sanctioned in a treaty of the United States with said Indians* 
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The question presented in the first case depends upon the 
legal construction of the act of Congress as to the extent of 
the grant to Iowa. It is insisted, on the part of Iowa, that it 
extends from the mouth to the source of the Des Moines river ; 
while it is contended, on the part of the United States, that it 
extends only from the mouth of the river to the point where 
the Raccoon Fork flows into it. According to the first con- 
struction, the grant includes about 900,000 acres more than 
it would include if limited to the Raccoon Fork. The ques* 
tion involved is one of construction only — a mere legal ques- 
tion; and upon it there has been a remarkable difierence 
of opinion among somc^ of the highest and most enlightened 
officers of the government — Mr . Walker, late Secretary of 
the Treasury, and Mr. Johnson, late Attorney General, being 
in favor of the more extensive, and Mr. Ewing, late Secre- 
tary of the Interior, and the Conmiissioner of the General 
Land Office, in favor of the less extensive construction. 

By the terms of the act, Iowa is to have the alternate sec- 
tions of all the lands lying within the prescribed boundary, 
and the privilege is given her to make choice of those sec- 
tions, subject to the approval of the Secretary of the Treas- 
ury. 

You are now applied to, as I understand, to determine this 
disputed question of construction of the act, and also to de- 
termine, perhaps, another question which has arisen in this 
case as to the extent and legal effect of the opinion or decision 
given by Mr. Walker on this subject. 

In the other case — that presented by the memorial of Fel- 
lows & Co. — it appears that, by the terms of contract and 
conveyance made by and between the parties, and recited 
and approved in the treaty before alluded to, a valuation was 
to be made by certain arbitrators of the lands conveyed, and 
of the improvements thereon. That the award so to be made, 
according to the terms stipulated, was to be reported to, '' and 
filed in the Office of the Secretary of the Department of 
War;^ and that, within one month after said report was 
filed, the unimproved land was to be surrendered to purchasers^ 
and the improved land within two years. The memorial 
states that the arbitrators had made a report of their pro- 
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ceedings and award, and that the same had been presented 
to the Secretary of War, to be filed in his office ; but that he 
had refused to receive and file the same, and that thereby the 
rights of the memorialists to the lands, or the possession of 
them, were hindered and delayed. That they had attempted, 
by process of law, to compel the said Secretary to receive 
and file the said report, but that the court have refused to in- 
terfere, and have decided that it was a matter in respect to 
which a discretum had been confided to the Secretary, and 
that the court had no jurisdiction to control him in the exer- 
cise of that discretion. Failing in that attempt to coerce the 
Secretary, the memorialists have now addressed the President* 
and their object seems to be to induce him to interpose, and to 
do what the court refused to do, namely : to compel the Secre- 
tary of War to receive and file said report. 

I have stated above only so much of these cases as was 
necessary to the view I have taken of the subject, and to en- 
able you to exercise your better judgment as to the correctness 
of the conclusions to which I have come in regard to the 
course proper to be pursued by you, and which I proceed 
briefly to set forth. Neither the act of Congress making the 
grant in question to lowa^ nor the contract of Fellows & 
Co., for the purchase from the Indians, make any reference or 
delegation of authority to the President respecting any of the 
matters now brought before him. 

To other functionaries of the government the settlement 
of all these matters of controversy seem to me more properly 
to belong ; and neither the act of Congress, in the one case, 
nor the treaty and contract of the parties, in the other, pro- 
vide for and appear to have intended or contemplated the in- 
terposition of the President in any manner or respect what-1 
ever. The interference of the President with the performance ' 
of the particular duties assigned by law to subordinate offi- 
cers, either on the ground of correcting errors or supply- 
ing omissions, would, in the general, be exceedingly inju- 
dicious, if at all warrantable, and would, moreover, involve 
him in an endless and invidious task, that would occupy his 
whole attention, and leave him no time for the higher duties 
of his office. 
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His duty in taking care that the laws are executed, is per- 
formed in such cases by superintending the conduct of those 
subordinate officers so far as to see that they are attentive to 
the duties of their office, and by removing, so far as his power 
of removal extends, such as prove themselves to be dishonest, 
incapable, or negligent. 

I therefore most respectfully submit to the President, as my 
opinion and advice, that he is under no official obligation to 
interfere, and ought not to interfere, in either of the two cases 
above mentioned. If the President, however, should take a 
different view of his duty, I am prepared, most respectfully 
and cheerfully, to give him my opinion of the merits of each 
of these cases. 

I hav'e the honor to be, very respectfully, sir, your obedient 
servant, 

J. J. CRITTENDEN. 

To the President. 



CONCERNING COMMISSIONS ON CERTAIN CUSTOMS COLLECTED 
AT CINCINNATI. 

Where a annreyor of the port of Cinetnnati neglected to collect certain dotiea prop- 
erly certified by the collector at New Orleana aa dae and pajrable there in caab, 
bat permitted the gooda upon which they were chargeable to be delivered to the 
importera, he only reuining their bonda, taken pnrauant to the act of 2d March, 
1831, and afterwarda being found in de&nlt at the treaaury for each dntiea, waa 
aaperaeded in office, and a portion of aoch datiea anbaeqaently collected and paid 
into the treaanry by the aacceaaor, to whom the bonda were tamed over, and 
the qoeation aa to whether either and which of the two aorveyora are entitled to 
be credited with commiariona on the moneya thaa collected, having ariaen — 
DBOiDiP, that the delinquent aarvejror ia not, bat that hia anooeaBor ia, entitled to 
the commiadona eatabliahed by law apon the datiea thoa collected and paid over. 

Commimona on caatoma were intended aa a oompenaation for a faiibfal perform* 
anee of the doty of the officer collecting the revenoe, and are not dae to an 
officer who haa not collected nor received aach revenue, but who, in violation of 
hia daty, devolved ita eolleotion on hia aacceaaor. 

Attornet General's OpFicBy 

December 3, 1850. 

Sir : The facts appearing in the reports of the First Auditor 
of the Treasury, and of the Commissioner of Customs, upon 
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which the qaestion of law arises^ upon which my opinion is 
requested, are the following : 

Patrick Collins, the surveyor of the port of Cincinnati, being 
in default to the treasury for a large amount of duties ac- 
crued upon foreign goods imported into Cincinnati by the 
way of New Orleans, payable in cash under the tariff of 1842, 
was removed from office, and William K. Bond was appoint- 
ed in his place. The defaulter Collins had, in violation of 
the law, suffered goods imported into Cincinnati to be de- 
livered to the importers without payment of the duties, he 
retaining^ the bonds taken by the surveyor of that port, un- 
der the provisions of the act of 2d March, 1831, {Stat, at 
Large^ vol. 4, chap. 87, p. 480,) entitled " An act allowing the 
duties on foreign merchandise imported into Pittsburg, Wheel- 
ing, Cincinnati, Louisville, St. Louis, Nashville, and Natchez, 
to be secured and paid at those places.'' The defaulting 
officer Collins turned over to his successor (Bond) the secur- 
ities which had been given by importers, under the said statute 
of 1831, to the amount of about 950,000, of duties accrued^ 
upon which the surveyor (Bond) has collected, received, and 
paid into the treasury, the sum of 930,000. The question is, 
shall the commission of three pei^ cent., allowed by law for 
collecting those duties upon foreign merchandise, be allowed 
at the treasury to the credit of ex-officer Collins, or to his 
successor. Bond? The act of 31st July, 1780, {Stat, at Large^ 
vol. 1, cAop. 5, see. 29, ;p. 45,) allowed to the collectors of the 
revenue a commission per centum "on the amount of all 
moneys by them respectively received and paid into the Treas- 
ury of the United States." 

The act of 4th August, 1790, {Stats, at Large, vol. 1, chap. 
35, sec. 53, p. 172,) increased the commission per centum al- 
lowed to collectors of the revenue, giving to the collectors of 
the districts of New York and Philadelphia three-fourths of 
one per centum, and to the collectors of all the other dis- 
tricts mentioned in that act one per centum, " on the amount 
of all moneys by them respectively received on the said ac- 
count of duties.** 

The act of 3d March, 1797, entitled ** An act to provide 
more effectually for the settlement of accounts between the 
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United States and receivers of public moneys,*' {Stats, at Large^ 
vol. 1, cliap. 20, sec. 1, />. 512,) enacted, "that when any re- 
venue ofBcer shall neglect or refuse to pay into the treasury 
the sum or balance reported to be due the United States, 
upon the adjustment of his accounts,** the Comptroller shall 
intitute suit, ''adding to the sum stated to be due on such ac- 
count the commissions of the delinquent, which shall be for- 
feited in every instance when suit is commenced and judg- 
ment obtained thereon, and an interest of six per centum 
per annum from the time of receiving the money until it 
shall be repaid into the treasury." 

The act of 2d March, 1799, {Stats, at Large, vol. I, pp. 
707, 708,) chap. 23, sec. 2, allows to the collectors of the re- 
venue, in certain named districts, the rates per centum therein 
stated, and to the collectors in all other districts three percent. 
** on all moneys by them respectively received on account of 
the duties arising on goods, wares, and merchandise import- 
ed into the United States, and on the tonnage of ships and 
vessels.** Section 4 of that act provides, " that whenever a 
collector shall die or resign, the commission to which he 
would have been entitled, on the receipt of all duties bonded 
by him, shall be equally divided between the collector re- 
signing, or the legal representative of such deceased col- 
lector, and his successor in office, whose duty it shall be to 
collect the same,** &c. 

By the act approved May 10, 1800, entitled ** An act supple- 
mentary to an act entitled * An act to establish the compen- 
sation of officers employed in the collection of duties on im- 
ports and tonnage,* " {Stats, at Large, vol. 2, chap. 54, sec. 3, p^ 
72,) the collectors of the several districts therein named were 
required to deposite for collection in the bank of the United 
States, or at an office of discount and deposite of said bank, 
" all the bonds taken, or to be taken by them, for duties, by 
virtue of any law of the United States ; but on all money 
collected by the said banks the commissions aforesaid are to 
be allowed the said collectors in like manner as if received 
by them.** 

The duties of surveyors of ports generally, and of those to 
which surveyors only are assigned, were prescribed by the 



Digitized by VjOOQIC 



TO THE SECRETARY OF THE TREASURY. 281 

CommiflBionB on Certain Customs Collected at Cincinnati. 

21st section of the act of 1799, {Stats, at Large^ vol. 1, chap. 
22^ pp. 642, 643,) and the act of 1831, before cited, for the 
following duties on foreign merchandise imported into Cincin- 
nati, &c., to be secured and paid there, required of the surveyor 
at the port of Cincinnati to perform the duties specially en- 
joined by that act, in addition to the customary duties per- 
formed by that ofBcer in other places. When the act of 
1842 went into operation, requiring duties on foreign mer- 
chandise imported into the United States to be paid in cash, 
instead of the former system of credits secured by bonds, it 
became the bounden duty of the surveyor of the port of Cin- 
cinnati, upon receiving from the master of a vessel the man- 
ifest of goods on board, certified by the collector of the port 
of New Orleans, to take care that the owner of the goods, or 
consignee, or agent of the importer, should pay the duties, 
certified by the collector at New Orleans, to him, the surveyor 
at Cincinnati, as due and payable there. 

The bonds taken at Cincinnati by the surveyor (copies 
whereof were certified by him to the collector of New Orleans) 
in double the amount of the estimate of duties made by the 
surveyor at Cincinnati upon the estimate of the cost of the 
goods furnished by the importer, were intended to obtain the 
permit of the collector at New Orleans that the goods should 
be shipped to Cincinnati for the proper payment of the duties 
there instead of at New Orleans. There could not be law- 
fully a cash system for payment of duties at the other ports of 
the United iStates, and a credit system at the port of Cincin- 
nati. 

As the Surveyor Collins did not receive the duties upon 
the foreign merchandise imported into Cincinnati, but, in vio- 
lation of his official duties, suffered the goods to be delivered 
to the importers before the duties charged upon them were 
paid, he had no lawful claim to a commission, per centum, on 
the amount of those duties received by his successor in his 
office. 

The government had liens upon the goods for the payment 
of the duties thereon. As Collins, the surveyor, parted with 
the goods and lost those liens, without receiving the duties 
charged upon the goods, he was justly chargeable with the 
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amount of those duties, which he should have demanded, the 
payment whereof, in cash, he ought to have enforced by re- 
taining the possession of the goods until payment had been 
made. When he, or his legal representative, shall be credited 
in account at the treasury with the amount which shall be 
collected by his successor in office, the full measure of justice 
will have been meted to the Surveyor Collins and his legal 
representatives. 

The government is not liable to pay double commissions for 
collection of the revenue. Upon a view of all the acts in 
pari materia, I am of opinion that the commission established 
by law for the collection of these duties is due to the Sur- 
veyor Bond, who has collected, received, and paid them into 
the treasury ; that the Surveyor Collins, who did not receive, 
did not collect, did not pay them into the treasury, but wholly 
neglected and violated his duty in that respect, had no legal 
claim to the commission. He is not within the letter of the 
law, and certainly is not within the reason, spirit, or equity of 
the law. The commission was intended as a compensation 
for a faithful performance of the duty of the officer in col- 
lecting the revenue, and is not due to an officer who has not 
collected nor received the duties on the goods, but has fla- 
grantly neglected and violated his duty, thereby devolving the 
collection of those duties on his successor in office, to the great 
delay and inconvenience of the government. 

I have the honor to be, verj' respectfully, sir, your obedient 
servant, 

J. J. CRITTENDEN. 

Hon. Thomas Corwin, 

Secretary of the Treasury. 



TRANSFERS OF SURPLUS OF APPROPRIATIONS. 

The third section of the act of the SOth of Angust, 1842, anthorizee the transfer 
and application of the aarploa of appropriationa, standing to the credit of the War 
Department, and not transferred by the Secretary of the Treasary to the gene* 
ral accoant of moneys not appropriated, to supply the deficiency of the appro* 
priation for preventing and soppreasing Indian hoatllities. 
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And inch transfer will not conflict with the 1st article, eight section, and twelfth 
paragraph of the constitution of the United States, nor with the 16th section of 
the act of 3d March, 1795. 

Attorney General's Office, 

December 6, 1850. 
Sir : Yours of the 2d of this month has been received* 
My letter of the .SOth of November last was intended to be a 
full answer to your letter to me of the 22d of that month, and 
expressed, first, the opinions that the 3d section of the act of 
the 20th August, 1842, was not a temporary, but a perma- 
nent enactment; secondly, that it authorizes the transfer 
and application of the surplus of appropriations, standing to 
the credit of the War Department, and not yet transferred by 
the Secretary of the Treasury to the general account of mo- 
neys not appropriated, to supply the deficiency of appropria- 
tion in the War Department for preventing and suppressing 
Indian hostilities. In addition, I now give it as my opinion- 
that such transfer will not conflict with the first article, eighth 
section, and twelfth paragraph of the constitution of the Uni 
ted States, nor with the I6th section of the act of 3d March, 
1705. {Statutes at Large^ vol, 1, page 437.) 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

J. J. CRITTENDEN. 
Hon. C. M. Conrad, 

Secretary of War. 



AUTHORITY OF SECRETARY OF THE INTERIOR RESPECTING 
PATENT OFFICE. 

The authority of the Secretary ^i the Interior to aopeniae the Patent Office, com- 
prehends the power to appoint saoh temporary clerks to be employed therein as 
shall be aothorized by law, and to caose their aalariea to be paid oat of any money 
appropriated for that purpose. 

The Commissioner of the Patent Office, therefore, is subordinate to, ander the sn- 
pertendency of, and sabjcct to the control of the Seeieiary of the Interior, in the 
appointment and payment of such clerks ; and his anthority is the same, whether 
the money disbursed be appropriated from fees or from the agricoltaral or any 
other Amd. 

Attorney General's Office, 

December 7, 1850. 
Si]( : In answer to the questions you have been pleased to 
refer for my opinion, I have the honor to state that, in my 
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judgment, the general supervision and direction over the Pa- 
tent Of&ce, which is vested in you, comprehends the appoint- 
ment of such temporary clerks in that office as are authoriz* 
ed by law, and also the payment of their salary or compensation 
out of any money appropriated for the purpose ; and, of course, 
that the Commissioner of the Patent Office, in the employment 
or appointment of such clerks, and in the disbursement of 
money appropriated for their compensation, acts under the su- 
perintendency, and subject to the control of the Secretary of 
the Interior; and that it makes no difference in the case,, 
whether the money so to be disbursed is appropriated out of 
the agricultural fund, the Patent Office fees, or out of any other 
fund. 

Such, I think, was the design and intention of the several 
acts of Congress in relation to this subject. I have looked 
into these acts, but I have no time to give references to 
them, or to write arguments in support of the conclusions to 
which I have come, and which are above stated. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

J. J. CRITTENDEN. 

Hon. Alexander H. H. Stuart, 

ISecretartf of the Interior. 



CLAIM OF W. G. AND G. W. EWING AGAINST THE POTTAWA- 
TOMIES. 

Where a claim against the Pottawatomies had been adjadicated and allowed by 
a former Secretary of the Interior, and certificates therefor issaed by the Com* 
miasioner of Indian Afiairs to the original claimants, poyable from the an* 
nuities of that tribe in three annual instalments, which were subsequently 
transferred to Suydam, Sage, & Co., and by them to the Merchants^ Bank in 
New York, whose attorney claims pa]rment ; but before the same was made, a- 
lehearing was demanded, on behalf of the Indians, on the allegation that they 
were not originally liable to the Ewings for the amoant adjudicated to them by 
the said Secretary ; and a question having cotemporaneously arisen between the 
Ewings and the said bank, concerning the terms and purposes of their transfer 
of the said certificates — dbcidid, that the present Secretary of the Interior ought 
to regard the decision of his predecessor, as to the amount dae from the Indians, 
as conclusive ; and that, if any wrong has been done, the remedy should be 
sought of the judiciary ; and that payments of the certifisates should be with* 
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held until the conflicting claims of the Ewlnga and Merchanti^ Bank shall also 
he settled by the jadiciaiy. 
It is donbtfal whether Indian annaities, granted by the government, ought to be 
regarded as legally assignable, unless made so by law. 

Attorney General's Office, 

January 8, 1851. 

Sir : I had the honor duly to receive your letter of the 28th 
of December last, and regret that my other official engage- 
ments have so long delayed my reply. 

The case you have proposed for my opinion cannot be more 
briefly stated than it is in your letter, which is as follows : " I 
have the honor to request your opinion in the matter of the 
claim of W. G. and G. W. Ewing against the Pottawatomie 
Indians, of which the facts are as follows: This case was ori- 
ginally adjudged on appeal from the decision of the Commis- 
sioner of Indian Affairs by my predecessor, who decided that 
the amount claimed was due by the Indians to the said Ewings, 
and claimed to be paid out of the annuity of that tribe. But, 
in order that too large a sum might not be withheld from 
them at once, he directed that certificates should be issued 
by the Indian office, payable to said Ewings, in one, two, 
and three years, respectively, in about equal instalments. 

"After the certificates were issued, but before they were 
paid. Judge Joseph Bryan preferred a request, on behalf of the 
Indians, for a rehearing of the case, alleging that it had been 
erroneously decided, and that the Indians were not legally 
liable to the Ewings for the amount adjudicated to them. 
Upon this statement, Mr. Ewing, the late Secretary, suspend- 
ed the payment of the certificates, and fixed a day on which 
both parties might take depositions before the Indians agent 
at Fort Leavenworth. On the day appointed, no testimony 
was taken ; but, subsequently, Judge Bryan filed in the de- 
partment an ejr parte affidavit on behalf of the Indians, and 
desired further time to complete his proof. 

"In the meanwhile, Messrs. W. G. and G. W. Ewing placed 
the certificates in the hands of Messrs. Suydam, Sage, & Co.,, 
of New York, with whom they had extensive dealings a* 
merchants, with the understanding, as they allege, that Suy- 
dam, Sage, & Co.,*should receive the money and make a ceir- 
Voi-. V— 19 
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tain distribution of it among their (W. G. and G. W. Ewing's) 
creditors. 

*• This understanding is, however, denied by Suydam, Sage, 
& Co., who claim that the certificates were virtually assigned 
to them for their exclusive benefit, as creditors of the Ewings. 
Having become insolvent, while in possession of the certifi- 
cates, Suydam, Sage, & Co., deposited them, as collateral se- 
curity for their own debts, with the Merchants' Bank of New 
York. This bapk now appears, by its attorney, and claims 
the payment to it of the moneys due on the certificates. 

** It is the question now arising between the bank and W. 
G. and G. W. Ewing upon which I desire your opinion : Have 
I any authority to decide upon a question arising between 
individuals only, to which neither the government nor the 
Indians, as the wards of the government, are parties; or 
must I leave the parties to their remedy in the courts of 
law, the accounting officers of the treasury directing the 
actual payment as may seem proper to them ? " 

Your predecessor in ofiice having decided that the amount 
claimed was due by the Indians to the said Ewings, and should 
be paid out of the annuity of that tribe, and having caused 
certificates of said debt to be issued to the said Ewings, my 
opinion is, that those decisions and acts of your predecessor 
ought to be regarded by you as conclusive ; and that if any 
wrong has been thereby done to the Indians, it must be redres- 
sed by the judiciary, upon proper application. I will add, 
however, that I think it very much to be doubted whether the 
Indian annuities granted by this government ought to be re- 
garded as legally assignable, in whole or in part, except whiere 
expressly made so ; or whether the officers of government, in 
making payment of those annuities, ought also to consider 
the claims of intervening voluntary creditors, without some 
legal provision to that effect. As no such question, however, 
is left open in this case, no further remarks need be made 
upon it. 

In the conflict of claims that are urged for the money for 
which certificates were issued to the Ewings, you ought not, 
in my opinion, to take uponyourself the responsibility of deci- 
ding between them. If you should commit a mistake in direc- 
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ting and making payment to the wrong party, the government 
would be boand to repay the money. In this, and such cases, 
I would advise that you should require the adversary claim- 
ants to have their respective rights settled and siscertained 
by the judgment of some competent judicial tribunal, and 
that payment should be withheld till that was done, unless 
the parties would all unite in a proper acquittance to the 
government, in order to have the money paid oat of the treas- 
ury into the hands of a common stakeholder, or come to some 
agreement of the like kind, afibrding equal security. 

I believe that the above embraces all the questions con- 
tained in your letter. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

J. J. CRITTENDEN. 

Hbn. A. H. H. Stuart, 

Secretary of the Interior. 



DUTY OF THE PRESIDENT RESPECTING DISTRICT MARSHALS. 

Although it is the doty of the Pretident to take care that the laws are faithfully 
ezeeated, it ia not, in general, jadicioua for him to interfere with the fonctiona 
of sobordinate officers further than to remove them for any neglect or abuse of 
their official trust. 

He has no proper authority to employ counsel, at the expense of the government, 
to advise, protect, and defend the marshal of the aonthren district of New York 
in cases arising ander the fugitive slave law. 

Attorhet General's Office, 

January 17, 1851. 

Sir: I had the honor to receive your commanication of the 
3 1st of December l€t8t, requiring my opinion whether there is 
any authority to grant the request made by the marshal of the 
southern district of the State of New York, in his letter of 
the 30th ultimo to the Hon. Mr. Corwin, Secretary of the Treas- 
ury, and which was enclosed by you for my examination. 
An earlier reply would have been giveu but* for my con- 
stant occupation in the Supreme Court. 

That request, in substance, is, that, in consequence of the 
great difficulty and responsibility which devolves on him in 
the discharge of his official duties under the fugitive slave 
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law, counsel might be employed at the public expense to ad- 
vise, protect, and defend him in cases arising under that law- 

As a general proposition, it appears to me most judi- 
cious for the President, as well as more consistent with the 
form and spirit of our institutions, to forbear from interfe- 
rence with the functions of subordinate public officers, and 
to leave them to the discharge of their proper duties under 
all their legal responsibilities, and subject, also, to removal 
from office for every neglect or abuse of their official trust. 

Such a course, it seems to me, will best tend to promote a 
faithful and efficient administration and execution of the law. 
This principle of non-intervention does not of course apply to 
the employment of counsel in cases to which the United States 
are parties. But the cases alluded to by the marshal are not 
of that description. 

And without enlarging further on the subject, I have the 
honor to state, very respectfully, that I incline to think that, 
in this instance, you have no proper authority to comply with 
the request made by the marshal, and that it would be inex- 
pedient, also, so to do. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

J. J. CRITTENDEN. 

To the President. 



EXECUTIVE AUTHORITY TO REMOVE THE CHIEF JUSTICE OP 
MINNESOTA. 

The President of the United Ststes hs not only invested with aotbority to remove 
the Chief JoBtice of the Territory of Minnesota from office, but it is his doty to 
do so if it appear that he is incompetent and unfit for the place. 

That the President has the constitutional power to remove civil officers appointed 
and commissioned by him, by and with the advice and consent of the Senate, 
where the constitution has not otherwise provided by fixing the tenure during 
good behavior, has been long since settled, and the same has ceased to be a sub- 
ject of controversy or doubt. 

The power is reposed in the President in order that he may enforce the execution 
of the public laws of the country through the agency of competent and faithful 
subordinate officers. 

Attorney General's Office, 

January 23, 1S5I. 
Sir: Application having been made to you to remove from 
office the chief justice of the Territory of Minnesota, erected 
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by the act of 3d March, 1849, for establishing that territorial 
government, for very serious charges of incapacity, unfitness, 
and want of moral character, you have been pleased to refer 
to me the question whether you have the rightful power to 
do so. 

The act of Congress under which he was appointed enacts, 
in section 9, "that the judicial power of the said Territory 
shall be vested in a supreme court, district courts, probate 
courts, and justices of the peace. The supreme court shall 
consist of a chief justice and two associate justices, • * ♦ 
and they shall hold their offices during the period of four 
years." And in section 11, it is further enacted "that the gov- 
ernor, secretary, chief justice, and associate justices, attor- 
ney, and marshal, shall be nominated, and, by and with the 
advice and consent of the Senate, appointed by the President 
of the United States." Upon the face of this statute, the ap- 
pointment of these territorial judges were not for life, nor 
during good behaviour, but for the term of four years only. 
The decision of the Supreme Court of the United States, in 
the case of the American Insurance Company and others vs. 
Cauter, (1 Peters^ 546,) is pertinent to the present inquiry. 
Chief Justice Marshall, in delivering the opinion of the court 
in that case, defines what territorial courts are not, and what 
they are, in these words: "These courts, then, are not con- 
stitutional courts, in which the judicial power conferred by 
the constitution on the general government can be deposi- 
ted. They are incapable of receiving it. They are legisla- 
tive courts created in virtue of the general right of sove- 
reignty which exists in the government, or in virtue of that 
clause which enables Congress to make all needful rules and 
regulations respecting the territory belonging to the United 
States." 

Not being constitutional courts, and the judges not coming 
within the third article of the constitution respecting the 
judicial power and the tenure during good behavior, the 
question is, by what tenure of office do these territoria 
judges hold? Is there no mode of removing them from office 
but by impeachment by the House of Representatives for, and 
conviction by the Senate of treason, bribery, or other high 
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crimes and misdemeanors ? Being civil officers, appointed by 
the President, by and with the advice and consent of the Sen- 
ate, and commissioned by the President, they are not exemp- 
ted from that executive power which, by the con.stitutiony 
is vested in the President of the United States over all civil 
officers appointed by him ^ and whose tenures of office are 
not made by the constitution itself more stable than during 
the pleasure of the President bf the United States. 

That the President has, by the constitution of the United 
States, the power of removing civil officers appointed and 
commissioned by him, by and vnth the advice and consent of 
the Senate, where the constitution itself has not otherwise 
provided, by fixing the tenure during good behavior, has been 
long since settled, and has ceased to be a subject of contro- 
versy or doubt. 

In the great debate which arose upon that question in 
the House of Representatives, shortly after the adoption of 
the constitution, Mr. Madison is reported to have said : "* It is 
absolutely necessary that the President should have the power 
of removing from office ; it will make him, in a peculiar man- 
ner, responsible for their conduct, and subject him to impeach- 
ment himself if he suffers them to perpetrate, with impu- 
nity, high crimes or misdemeanors against the United States^ 
or neglects to superintend their conduct so as to cheek their 
excesses. On the constitutionality of the declaration, I have 
no manner of doubt." 

And the determination of Congress was in accordance with 
his views, and has been since invariably followed in prac- 
tice by every President of the United States. Prom this 
power the judges appointed for the Territories of the United 
States are not excepted. That these territorial judges were 
appointed under a law which limited their commissions to 
the term of four years, does by no means imply that they 
shall continue in office during that term, howsover they may 
. misbehave. An express declaration in the statute that they 
should not, during the term, be removed from office, would 
have been in conflict with the constitution, and would have 
precluded either the House of Representatives or the Pre- 
sident from the exercise of their respective powers of impeach- 
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ment or removal. The law intended no more than that 
these officers should certainly, at the end of that term, be 
either out of office, or subjected again to the scrutiny of the 
Senate upon a renomination. 

When it is proposed that this power of removal shall be ex- 
erted upon a judge appointed for the administration of jus- 
tice to the people of a territorial government, it must be 
admitted that caution and circumspection should be used. 
But the power of removal is vested by the constitution in the 
President of the United States to promote the public welfare, 
to enable him to take care that the laws be faithfully executed, 
to make him responsible if he suffers those to remain in office 
who are manifestly unfit and unworthy of public confidence. 

To answer your inquiry specifically, I have only, in conclu- 
sion, to add that, in my opinion, you, as President of the 
United States have the power to remove from office the 
chief justice of the Territory of Minnesota, for any cause that 
may, in your judgment, require it. 

With very high regard, I have the honor to be, sir, your 
obedient servant, 

J. J. CRITTENDEN. 

To the President of the United States. 



LIABILITY OF THE SURETIES OF A RECEIVER OF PUBLIC MONEYS- 

The sureties of a receiver of pablic moneys appointed by the President daring a 
recess of the Senate, are liable for all moneys received by him up to the end of 
the succeeding session of the Senate, in cases where the receiver shall not have 
previonsly given a new bond as required by law of officers nominated to and 
confirmed by the Senate whilst holding under a temporary appointment. 

The sureties of a receiver of public moneys (who shall have beeu acting under a 
temporary appointment) appointed by and with the advice of the Senate, aro 
liable for all moneys in his hands on the day of the giving of their bond, and 
which he may subsequently receive, to the extent of its penalty. 

If there be an interregnum in the security for the performance of the duties of the 
office of receiver of pablic money^^ appointed during a recess, and subsequently 
nominated to and confirmed by the Senate, by reason cf his neglect to give a new 
bond upon his second appointment until after the a^jonroment of the Senate^ 
neither the sureties in the first nor second bond are liable for the moneys by him 
received daring that period. 
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Bat, under the circumstancea of the present care, the account of the receiver should 
be made out for suit up to the end of the session of the Senate next succeeding 
his temporary appointment, against the sureties in the first bond; and all moneys 
received by him subsequent to that date, should be charged in account for suit 
against the sureties in the second bond, that the whole matter may be bron^^ 
up for judicial determination. 

Attorney General's Office, 

January 25, 1851. 

Sir: In answer to the questions stated, respecting the lia- 
bilities of the respective sureties of Daniel G. Garnsey, late 
receiver of public moneys at Dixon, Illinois, upon the respec- 
tive bonds under his first and second commissions, I state : 

1st. That Mr. Garnsey 's commission, dated 22d March, 
1841, by appointment in the recess of the Senate, to continue 
until the end of the next session of the Senate thereafter, ex- 
pired on the 13th September, 1841, when the said ensuing ses- 
sion of the Senate ended. It was not superseded nor vacated by 
the commission issued to him dated 25th June, 1841, for four 
years from 1st July, 1841, because said Garnsey did not, under 
that second commission, give bond and approved security (as 
required bylaw) until November, 1841. Having, under his 
first commission, given bond with approved security on the22d 
March, 1841, and taken the oath of office required bylaw, and 
entered upon his duties, he was then an officer de jure under 
that commission. Being so, and continuing to act as receiver, 
nothing but due qualification, according to law, under his 
second commission for the same office, would have the efiect 
to supersede his first commission. The statute having de- 
clared that every receiver, before he enters upon the duties of 
his office, shall give bond with approved security, it follows 
that the commission of 25th June, 1841, did not of itself au- 
thorize him to enter upon the duties of that commission, nor 
did the commission and oath of office, without the bond with 
approved security, authorize him to act of right under that 
second commission. It is clear that the second commission 
was not a removal of him from office. 

The statutes having required an oath of office, and also bond 
with approved security, before the receiver entered upon the 
duties of the office, an acceptance of that second commission 
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for the office could not be legally made by taking an oath of 
office merely, without the bond and approved security. The 
approved security in this case was, in my opinion, essentially 
necessary to constitute a legal acceptance, a legal qualifica* 
tion, a legal authority to Mr. Gamsey to act as receiver de 
jure under his second commission. 

The opinion of the Supreme Court of the United States in 
the case of the United States »«. Kirkpatrick, (9 Wheat. 734,) 
makes the " acceptance" of the new commission, by and with 
the advice and consent of the Senate, issued to the same col- 
lector who had been appointed in the recess of the Senate, a 
virtual superseding of the former commission. It appears, in 
the opinion of the court, that the collector did give the bond 
and security under his new commission. Therefore, the accep- 
tance there alluded to must be taken to be a legal acceptance, 
which made the collector an officer de jure under his new 
commission, and not merely an officer de facto. It would be 
an absurdity to make Garnsey, having a legal commission, 
and a legal qualification to constitute him an officer dejure 
until the J 3th September of 1841, to be, nevertheless, only 
an officer de facto from and after the 1st day of July, 1841. 
The law will not, by implication, defeat its own purposes, con- 
vert an officer having a lawful, rightful authority to act as re- 
ceiver, into a mere officer de facto^ and thereby let go the se- 
curity to the government for the faithful discharge of the 
duties of the office, which otherwise would be subsisting to 
the 13th September, 1841. • * * 

The opinion of one of my predecessors does not state what 
description of officer he alluded to ; but I cannot concur that 
Mr. Garnsey could make a legal acceptance of his second com- 
mission so as to supersede the first commission, and the bond 
and security for performance thereof, without giving the bond 
with approved security which was required by law. 

2d. The sureties in Garnsey's first bond are liable for all 
moneys received by him up to the end of the session of the 
Senate, September 13, 1841, and not beyond. 

dd. From the end of the session of the Senate, 13th Sep- 
tember, 1841, to the giving of the approved bond and security, 
bearing date 1st November, 1841, Garnsey was an officer de 
/octo, not dejure* 
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4th. The bond of November 1, 1841, has not a retrospective 
condition, as may be seen, on its face. It undertakes only for 
the future. In the case of Armstrong vs. United States 
{Peters^ Circuit Court RepartSy p. 46) it was decided that so 
much of the officer's bond as was retrospective was void, and 
not binding upon his sureties in that bond. 

The bond of November 1, 1841, has not upon its face, nor 
by law, a retrospective operation so as to be coextensive with 
the second commission, and render the sureties liable for 
public moneys misapplied or squandered by the receiver be- 
fore the date of their bond. But for all public moneys in the 
actual possession of the receiver on the first day of November, 
1841, and subsequently misapplied, squandered, and not ac- 
counted for by the receiver, the sureties in the bond of 1st 
November, 1841, would be liable, not exceeding the penalty of 
their bond. 

5th. For moneys received after the 13th September, 1841, 
the sureties in the bond of 13th May, 1841, are not charge- 
able. For public moneys received by Garnsey between the 
13th September, 1841, and the 1st November, 1841, and mis- 
applied, converted to his own use, or squandered before the 
date of the said second bond of 1st November, 1841, the sure- 
ties in neither bond would be liable. But for all public money 
actually in the hands of the receiver on the said 1st November, 
1841, but subsequently misapplied, or not paid over, the sure- 
ties would be liable, because such after act of the receiver, in 
converting the public money to his own use, or misapplying 
it, would be a breach of the condition of the bond. 

The receiver himself is responsible for all the public mo- 
neys by him received, whether acting as receiver de jure or 
de facto. The difficulty is as to the extent to which the sure- 
ties can be made liable. Under the circumstances, the ac- 
count of the receiver, up to the 13th September, 1841, should 
be made up for suit against the sureties in the bond of 13th 
May, 1841, and all the moneys received after the 13th Sep- 
tember, 1841, should be charged in account for suit against 
the sureties in the bond of 1st November, 1841. By so pro- 
ceeding, the matters of right and justice between the govern- 
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ment and the sureties of Garnsey will be brought up for 
judicial determination. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

J. J. CRITTENDEN. 
Hon. A. H. H. Stuart, 

Secretary of the Interior, 



COMPENSATION OF CLERKS IN THE CENSUS OFFICE. 

The Secretary of the Intel ior has authority to increase the salary or compensation 
of the clerks employed in the censas office, provided that such increase does 
not raise their salaries above either the compensation osaally paid for similar 
services, nor above the sum of one thousand dollars per annum. 

These restrictions and limitations are explicit and peremptory ; but subject to them 
the power of the Secretary of the Interior is discretionary. 

Office of thb Attorney General, 

January 25, 1851. 

StR : You have been pleased to ask my opinion whether it 
is competent for you to make an increase of the salary of 
any of the subordinate or assistant clerks in the census office. 

I am not informed as to the amount of salary now allow- 
ed to those officers, and can, therefore, only answer your ques- 
tion by stating that, from the 19th section of the act of Con- 
gress providing for the taking of the seventh and subsequent 
censuses of the United States, &c., it appears to me to be 
quite clear that you have the power to increase their salaries, 
provided that such increase does not raise their salaries 
above either "the compensation usually paid for similar ser- 
vices," or above the sum of one thousand dollars per annum. 

These restrictions or limitations are explicit and peremp- 
tory ; but subject to them your power is discretionar}'. 

1 have the honor to be, very respectfully, yours, &c., 

J. J. CRITTENDEN 

Hon. A. H. H. Stuabt, 

Secretary of the Interior. 
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GRANITE FOR THE CUSTOM-HOUSE AT NEW ORLEANS. 

The government having stipulated that the granite to be fiimished from the quar- 
ries in Qaincy, Massachusetts, for the custom- boose at New Orleans, should 
be inspected, approved, and the quantity thereof detiermined by au inspecting 
agent of the United States, to be designated or appointed by the Secretary of the 
Treasury, at Boston or Quincy, cannot now legally insist upon transferring the 
inspection and admeasurement to New Orieans. 

Neither the workmanship nor the admeasurement of the granite was stipulated to 
be adjudged and determined at that place. 

The government is bound and concluded by the admeasurement certified at Boston 
or Quincy, by the agent of the government there ; subject, however, to the 
abatement of damage sustained during the voyage, or breakage in landing on 
the levee, or defect in the quality of the stone when finally delivered. 

Office of the Attorney General, 

January 29, 1851. 

Sir : In answer to your inquiry contained in yqar letter of 
the 27th of this month, I state that, upon examination of the 
contract between the United States and Luther Munn, res- 
pecting the delivery by him of the granite for the custom- 
house at New Orleans, I am of opinion that the United States 
are legally bound to pay for so much of this granite as has 
already been delivered, agreeably to the certificate granted to 
the said contractor, by the agent appointed by the Department 
of the Treasury, agreeably to the stipulations of the contract 
for the appointment of such agent ; and that the government 
cannot rightfully demand or insist upon any other admeasure- 
ment, unless fraud and collusion on the part of the contrac- 
tor and the agent of the government could be shown — a mat- 
ter which is not suggested, and is not to be presumed. 

The parties, by their written contract, stipulated for a special 
tribunal for measuring and determining the quantity and quali- 
ty of the granite before it was shipped from Boston to New 
Orleans. The contractor, living in Boston, engaged to de- 
liver in New Orleans the requisite quantity of granite, to be 
obtained from the best quarries in Quincy, Massachusetts* 
"the quality of the material and workmanship thereof* to 
be " approved,*' and the quantity determined by the inspecting 
agent of the United States at Boston or Quincy, to be desig- 
nated and appointed by the Secretary of the Treasury,'' 
*^ breakage or damage of any kind occurring to the same 
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daring the voyage to New Orleans, or caused in landing said 
stones from the vessels on the levee, or any material defect in 
the quality of the material not discovered by the inspecting 
agent of the United States at Boston or Quincy, as aforesaid," 
to be determined in New Orleans by the architect and su- 
perintendent of the construction of said custom-house, or by 
either of them when the other is absent. 

To transfer the admeasurement to New Orleans, after the 
agent of the United States had there inspected and measured 
them, and after the contractor had shipped them from Boston, 
and delivered them in New Orleans, would be a very import- 
ant alteration in the terms of the contract, which the United 
States cannot rightfully insist upon. 

Neither the workmanship nor the admeasurement of the 
granite was submitted to be adjudged and determined in New 
Orleans by the terms of the contract. So the government is 
bound and concluded by the admeasurement certified at Bos- 
ton or Quincy, by the agent of the government there ; sub- 
ject to the abatement by damage during the voyage, or 
breaking in landing on the levee, or defect in the quality of 
the stone when finally delivered in New Orleans. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

J. J. CRITTENDEN. 

Hon* Thomas Corwin, 

Secretary of the Treasury. 



CLAIM OF THE ADMINISTRATOR OF JOHN RUSH FOR ARREAR- 
AGE OF PAY. 

The administrator of John Rosh, a sailing-master in the navy, who became insane 
whilst in the service, and was placed on half-pay in the hospital at Philapelphia, 
where he remained until his death in 1837, hot for whom payment was not made 
after the death of his father in 1613, has a just claim on the department for the 
arrearage of pay, although the name of the insane man was dropped from the 
Davy register. 

Althoagh the department dropped his name from the naval register after 1813, under 
the supposition of his demise, he was not only in commission as a sailing- 
master until his actual death, but he was in a condition in which he could 
not have been legally suspended or discharged, on account of his continuing 
insanity. 
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Bat as there is no appropriation from which the payment can be made, an estimate 
of this claim should be presented to Congress, and an appropriation asked for 
to enable the department to pay it. 

Office of thb Attorney General, 

February 11, 1851. 

Sir : By letter of the Secretary of the Navy, of October 
12, 1849, to my predecessor in office, the opinion of the At- 
torney General was requested on two questions relating to the 
claims of the administrator of John Rush, a sailing-master in 
the navy of the United States, for arrearages of half pay 
claimed as due to the said John Rush at the time of his death. 

1st. " As to the validity of the claim.** 

2d. " As to the authority of the department to pay it, if 
valid, out of current appropriations based on estimates which 
did not include the probable expenditure of this nature." 

For the facts of the case, the Secretary referred to the jRle 
of papers enclosed, but particularly to the letter of Mr. Ben- 
jamin Rush to the department, dated March 12, 1849, as con- 
taining a full statement of the case. 

The facts are the following : John Rush, a sailing-master 
in the navy of the United States, whilst in actual service, was, 
by the visitation of God, affected with insanity. Therefore, 
he was placed in the hospital, in Philadelphia, in September, 
1810, and died therein on the 9th of August, 1837, continu- 
ing all that time without a lucid interval. 

After he was so rendered unfit for actual service on ship- 
board, he was placed, in the year 1810, by Mr. Paul Hamil- 
ton, then Secretary of the Navy, on half-pay, not as a pen- 
sioner, but as an ofHcer on shore entitled to that rate of pay, 
under the act of Congress approved 21st April, 1806; which 
enacted in its third section that the ofHcers upon the naval 
peace establishment '' shall receive no more than half their 
monthly pay, during the time when they shall not be under 
orders for actual service." No commission of lunacy or in- 
sanity was ever issued. No committee, to take care of the 
person or estate of the insane John Rush, was ever appointed ; 
he was placed in the hospital, and died there. 

During the lifetime of his father, the celebrated Doctor 
Benjamin Rush, the half-pay to John Rush was, through the 
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instrumentality of the father, paid up to 31st July, 1813. In 
that year the father died, having, in his testament, directed 
his executrix and executors to apply a part of the income of 
his estate to the maintenance of his insane son John, so long 
as he continued in that condition, " provided the half-pay he 
received from the United States be insufficient for that pur- 
pose." 

By letter of 13th September, 1812, from the Navy Depart- 
ment, addressed to Doctor Benjamin Rush, in answer to his 
inquiry, how his son John Rush could receive the balance due 
and that might thereafter become due to him, the Secretary 
of the Navy informed the father that, if the state of John 
Rush's affliction "will not permit his receiving it directly 
himself, any person legally authorized can receive it for him. 
The accounts in the present and in future cases should be 
made out and transmitted to the accountant of the navy; 
upon receiving such account, the accountant will, without 
delay, take the requisite order upon it." 

Subsequently to 31st July, 1813, and in the lifetime of John 
Rush, no payments were made. It does not appear that any 
account was presented for payment, or that any person was 
legally authorized to demand and receive payment for John 
Rush, who was incapacitated from receiving it himself. In 
consequence of an erroneous premature report of the death of 
John Rush, his name was omitted from the navy register. 

But John Rush never resigned — was never discharged nor 
dismissed from the service. "Nothing has been discovered 
to show that he ever resigned, or that he was ever discharged 
or dismissed from the service." Such are the facts upon which 
the opinion of the Attorney General is requested, as to the 
legality of the claim, by the administrator of John Rush, for 
half pay to said John, from 31st July, 1813, to his death, on 
the 9th of August, 1837. 

1st. Upon the first question there is no room for doubt. In 
the application of human law to facts, the maxim is " Actus 
Dei nemine^ facit injuriam.^^ No court martial could have 
justly pronounced any sentence or order of penalty, forfeiture, 
punishment, disgrace, or loss of commission or rank in the 
navy, upon the insane John Rush, because of his insanity. It 
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is distinctly stated that the President of the United States 
never did, by any order, written or verbal, dismiss John Rush 
from the service. The unauthorized and mistaken omission 
of his name from the navy register, upon a premature re*^ 
port of his death, can have no legal effect whatever to de- 
prive him of his just rights as an officer. The payments 
made to him up to 31st July, 1813, and the claims now mrade 
for arrearages, were not and are not for or on account of a 
pension, but for the current pay established by law for a sail- 
ing master in the navy not under orders for actual service. 
John Rush was, in my opinion, upon the facts presented, a 
sailing-master in the navy, by his commission, continuing to 
his death) and entitled, as such, to his pay from 3ist July, 
1813, to 9th August, 1837, as an officer ot the navy not under 
orders for actual service. 

Therefore, the claim presented by his administrator is valid. 

2. Upon the second question, I am of opinion that, in the 
acts making appropriations for the support and expenditures 
of government for the fiscal years ending 30th June, 1850 and 
1851, there are no words, general or special, which can be 
construed to include the arrearages of pay which accrued to 
Sailing Master Rush in his lifetime as objects of appropriation, 
so as to authorize the Navy Department to pay them. As 
the claim by the administrator of Sailing Master Rush is 
v&lid against the department, an estimate thereof should be 
made, and appropriation asked, to enable the department to 
pay it. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

J. J. CRITTENDEN. 

Hon. W. A. Graham, 

Secretary of the Navy. 



COMMISSIONS ON MONEYS COLLECTED BY POSTMASTERS. 

The seTeral acts of Congress, regulating the compensation of postmasters, invest 
the Postmaster General with authority to allow them commissions on all moneys 
by them respectively collected in each quarter of the year. 

And postmasters are entitled to commissions on moneys coUect«*d for postage on 
foreign letters, which are payable by treaty to foreign governments, as well as 
upon moneys collected for postage on other matter conveyed in the mails. 
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The amount that may become dne to Great Britain for postage on British letters 
collected in the United States, nnder esisting postal arrangements with that goT- 
emment, cannot be abated by the amount of compensation which shall be al« 
lowed to poatmasters. 

Opficb op thb Attorney General, 

February 15, 1851. 

Str : In answer to tbe questions propoun4ed in your letter 
t>r the fifth of this month, I hav« the honor to state : 

First. That the 14th section of tbe act of 3d March, 1825, 
{Statutes at Larg^^ by Peters^ vol. 4, chap. 64, p. 105, 106,) in 
allowing to each postmaster ^a commission on the postages 
by liim collected," is not restricted in its effects solely to the 
postages upon letters and packets ''conveyed in the mail of 
the United States," mentioned in the preceding thirteenth 
section, but extends to the postages established by the force 
and operation of sections fifteen, eighteen, twenty, and thirty- 
six. In the fourteenth section there are no words of special 
reference and restriction to the pr^eding thirteenth seetion ; 
on the contrary, the fourteenth section has in one part a re- 
ference to an increased commission to the postmasters of fifty 
per cent, on the moneys arising from " postage of newspa- 
pers," a subject of revenue to the post office not mentioned 
in the thirteenth section. The words in the fourteenth sec- 
tion, '^ commission on the postages by him collected," are 
sufficiently comprehensive to include all the moneys arising 
jfrom the several rates of postages to be received at the post 
offices, in obedience to the several sections of the statute, or 
which might thereafter be established, and with the collec- 
tion whereof the postmasters^ respectively, are entrusted and 
made accountable. 

In every statute, comprising many things, and many pro- 
visions, one thing must be set down after another ; necessarily, 
some must precede, and some must succeed ; all cannot be 
first, nor all last ; but, in whatever order they are set down, 
we are taught, by the highest authorities, that, in the con- 
stmction of one part of a statute, every other part ought to 
be taken into consideration ; ** that the construction be made 
on the entire instrument ; and that one part of it doth help 
to expound another. Tbe office of a good expositor is to make 
Vol. V— 20 
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constructioQ on all the parts together, and not of one part 
only by itself;" ^tbat the eonstruetion be such as that the 
whole, and every part of it, may take effect, and as mucb 
effect, as may be for the purpose for which it was made.*' 
(4 Bac, lib.; Statute I, />. 645. Lincoln College^ case 3, Co, 
59, b. 1 Institutes^ 381. Touchstone, chap. 5. sec. 4, p. 87.) 

A constrnction of this statute of 1825, which would restrict 
the commissions of the several postmasters solely to the money 
arising from the postages which are enacted in the thirteenth 
section, " upon letters and packets conveyed in the mail of 
the United States,'* to the exclusion of commissions on the 
postages enacted by the sixteenth, twentieth, thirtieth, and 
thirty-sixth sections, would not, in my opinion, accord with 
the sense and reason of the law. The statute intended to give 
to each postmaster a compensation " adequade to his services 
and expenses," and to that end '^gave commissions on the 
postages by him collected," at rates set down in the statute, 
with a provision in the forty-first section ** that whenever the 
annual emoluments ot any postmaster, after deducting there* 
from the necessary expenses incidental to his office, shall 
amount to more than two thousand dollars, the surplus shall 
be accounted for," &c. To produce that maximum, commis- 
sions at the prescribed rate« were authorized upon all the 
various postages established by law. 

Second. The act of 1st March, 1847, (Sec. 1, Session Acts by 
Little and Broum, chap. 33, p. 147, 148,) enacts, "that in lieu 
of the commission allowed deputy postmasters, by the four- 
teenth section of the act of third of March, eighteen hundred 
and twenty-five, the Postmaster General may allow on the 
proceeds of their respective offices a commission not exceed- 
ing the following rates on the amount received in any one 
year, or a due proportion thereof for less then a year :" On a 
sum not exceeding 8100, forty per cent.; over first 8100, and 
not exceeding 8400, thirty-three and a third per cent.; over 
first $400, and not exceeding 82,400, thirty per cent.; over 
82,400, twelve and a half per cent. **0n all sums arising 
from the postages on newspapers, magazines, and pamphlets, 
fifty per cent.; on the amount of postages on letters or packets 
received for distribution, seven per cent.; Provided, that all 
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allowances^ commissions, or emoluments shall be subject to 
the provisions of the forty-first section of the act" of 1825| 
which fixed the maximum of emoluments at two thousand 
dollars for a year. 

The act of 17th March, 1848, (Session AcU by Little and 
Brown, chap. 43, /i. 230,) corrected the mistake of the act of 
1847, in the rates by the year^ instead of by the quarter; and 
enacted that the rates of commissions authorized to be paid 
to postmasters by the first section of the act of 1847 ''shall be 
allowed and paid to them on the amount of postages received 
in each quarter of the year, and in due proportion for any 
period less than a quarfer.** 

Thus we see that the act of 1825 uses the comprehensive 
words, ''commission on the postages by him collected;'' that 
the act of 1847 employs the comprehensive words, "on the 
proceeds of their respective offices, a commission not exceed- 
ing," &c. ; and the act of 1848 directs that the rates of com- 
missions to postmasters, authorized by the first section of the 
act of 1847, shall be allowed and paid to them "on the 
amount of postage received in each quarter of the year." 

These three statutes, in pari materia, explain the intention 
of the legislature, and show that the commissions to post- 
masters are not restricted to any particular class of post- 
ages, but are allowable, on the proceeds of their respective 
offices, on the amount of postage received in each quarter 
of the year. 

The words and proper sense of these statutes allow com- 
missions to the postmasters of the United States on all the 
postages collected at their respective offices, arising under 
the convention between the United States and Great Britain. 

In collecting and accounting for such postages, the post- 
masters of the United States are acting under the authority 
of the laws of the United States; they derive no power or 
authority from any foreign government, or foreign law, to 
demand and receive those postages. The portion of such 
postages which, by the convention between the two gov- 
ernments, is to be accounted for and paid by the United 
States to Great Britain, is no exception, no objection, to the 
commissions to the postmasters of the United ^ tates, respect- 
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ively, by whom those combined sea and inland postages are 
collected and accounted for to the Postmaster General of the 
United States. For the part to be accounted for to Great 
Britain, the United States have an equivalent in the postages, 
sea and inland, to be collected in the post offices of Great 
Britain, and to be accounted for and paid by that govern- 
ment to the United States. The sum that may become due 
to Great Britain will depend on the postal arrangements be- 
tween the two countries ; and, whatever it may be, it cannot 
be abated by the amount of compensation that the govern- 
ment of the United States may please to allow its post- 
masters. 

In conclusion, my opinion is that the Postmaster General 
can, under the authority and requirements of the law, allow 
to each postmaster commissions on all postages by him col- 
lected ; that each postmaster is entitled to the commissions 
on that portion of the postages by him collected on foreign 
letters, which is by the treaty payable (by the Postmaster 
General) to other governments. 

I have the honor to be, with great respect, sir, your obe- 
dient servant, 

J. J. CRITTENDEN. 

Hon. Nathax K. Hall, 

Postmaster Creneral of the United States, 



INTEREST ON DEMANDS AGAINST THE BANK OF THE UNITED 

STATES. 

Jntereat is not chargeable against the Bank of the United Statea, nor the tmalees 
thereof, upon the demanda in qneation, from and after the 11th of July, 1843, 
when the sherifTeold the aaaeta of aaid bank in aati&ction of the demanda of the 
United Statea, until the month of Jannary, 1846, when the fiinda were inveated. 

Office of the Attobnby General, 

March 15, 1851. 

Sir : Your letter of the Idth of this month has been duly 

considered. The history of the case therein alluded to, with 

the agreements between the United States and the Bank of 

the United States, is contained in vol. XI. of Robinson's Re- 
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ports of Gases decided in the Supreme Court of Louisiana^ 
pages 418 to 436. From the principles ac^udged in that case 
as the foundation of the decree in favor of the United States 
against the bank, it follows properly and necessarily that no 
interest is chargeabie against the Bank of the United States, 
or the trustees thereof, from and after the eleventh day of 
July, 1843, when the sheriff sold the assets of the bank in 
satisfaction of the demands of the United States which were 
involved in that suit, until the month of January, 1846, when 
the funds were invested, and bearing interest. 

I have the honor to be, very respectfully, dir, your obedient 
servant, 

J. J. CRITTENDEN. 

Hon. Thomas CoBwiif, 

Secretary of the Treasury. 



BY WHOM INDIAN TREATIES ARE TO BE NEGOTIATED. 

B:f the a«t of 27th Febrnary, 1851, it waa provided that all Indian treatiea there- 
after negotiated, aboald be negotiated only by anch oflScera and agenta oi the In* 
dian department aa the Preaident should deaignate for that psrpoae. 

That act appliea as well to treatiea authorized to be negotiated, but not concluded 
at the date of ita pasaage, aa to those not then authorized. It peremptorily re- 
quired all Indian treatiea thereafter to be made to be negotiated by the agenta 
and officera designated by the law. 

Hence the commiaaionerB to negotiate treatiea with the Miasisaippi and St Peter 
SioQZ and half breeda for the eztinguishment of their title to landa in Minneaota, 
appointed on the let of February, 1851, were superseded by the said law. 

The third section of the act went into effiset immediately upon ita paaaage. 

Office of the Attorney General, 

March 18, 1851. 

Sir : I have had the honor to receive your commonication 
submitting certain questions stated in the letter of the Hon. 
Richard W. Thompson to you of the date of the 12th instant. 

A brief preliminary statement will show and explain the 
application of those questions. 

The act of Congress of the 30th of September, 1850, enti- 
tied ** An act making appropriations for the current and con- 
tingent expenses of the Indian department,'' &c.y ccxitained 
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the following provisions^ namely: "For expenses of treating 
with the Mississippi and St. Peter Sioux for the extinguish- 
ment of their title to lands in Minnesota Territory, fifteen 
thousand dollars.** 

" For expenses of treating with the Indians and half breeds 
for the extinguishment of the title to their lands on the Red 
river of the North, in the Territory of Minnesota, ten thousand 
dollars." 

To negotiate the treaties provided for by these enactments, 
R. W. Thompson and Governor Ramsey, of Minnesota, were 
appointed commissioners by the President. Mr. Thompson*s 
commission took effect on the 1st of February, 1851 ; after 
which time he entered upon the duties assigned him by open- 
ing a correspondence with Governor Ramsey ** in relation to 
the necessary preliminary arrangements." No further step 
has been taken, nor any negotiation opened with the Indians 
under the commission. 

On the 27th of February, 1851, an act of Congress was 
passed, making ** appropriations for the current and contin- 
gent expenses of the Indian department," &c., ** for the year 
ending the 30th June, 1852 ;" and, by the dd section thereof 
it is enacted : ^ That hereafter all Indian treaties shall be ne- 
gotiated by such officers and agents of the Indian department 
as the President of the United States may designate for that 
purpose ; and no officer or agent so employed shall receive 
any additional compensation for such service." 

It does not appear that Mr. Thompson is one of the ** offi- 
cers or agents of the Indian department," in the sense of the 
section above quoted ; and I am, therefore, to assume that he 
is not. 

Upon this state of the case, Mr. Thompson proposes (and 
you have referred to me) the following questions : 

"Did my commission on the 1st of February so vest in me 
the appointment of commissioner that the same is not affected 
by the act of February 27, 1851 T" 

"Does the word * hereafter^ in the act of February 27, 1851, 
refer to treaties hereafter to be made, although provided for 
by existing laws; or does it refer only to those treaties which 
shall be hereafter authorized by law to be made ?" 
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"Is it intended, by the 2d section of the act of February 27, 
1851, that none of the provisions of that act having reference 
to the new mode of conducting Indian affairs shall take effect 
until after the 30th June next ; or is it intended that the sin- 
gle provision in regard to making treaties shall take effect 
from its passage, and the remainder after the 30th of June 
nextr 

It is my opinion, and my answer to those questions, that 
the true intent and meaning of the 3d section of the act of 
the 27th February, 1851, is, that all Indian treaties made after 
the date of that act shall be negotiated by such officers and 
agents of the Indian department as the President may desig- 
nate for the purpose. The language of the act, and the reason 
of it, do not seem to me to admit of any other construction. 

The act makes no difference between treaties authorized 
before or after its passage. They must all — alt that are here- 
after to be made — be negotiated by the agents and officers 
designated by the law. To them the Presidents selection is 
confined. And Mr. Thompson, not belonging to the class from 
which the selection must be made, his commission of the 1st 
of February is, in my judgment, superseded and annulled by 
the law. 

The 2d section of the act of February, 1851, relates singly 
and alone to ''superintendents of Indian affairs," and can 
have 1)0 aff*ect on the construction of the following or dd sec- 
tion, or the time of its going into operation. Nor is there 
any expression in any part of the act that postpones the op- 
eration of that 3d section. It therefore went into effect im- 
mediately on its passage. 

The above, I belie ve« will be found to furnish, in substancct 
an answer to all the questions propounded to me ; and I have 
the honor to remain, very respectfully, sir, your obedient ser- 
vant, 

J. J. CFITTENDEN- 

Hon. Alex. H. H. Stuart, 
Secretary of the Interior. 
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LAND SCRIP MAY ISSUE TO AJ>MINISTRATORS IN CERTAIN 

CASES. 

Where a land warrant lanied to the administrator it hanU non,of a deceased col- 
onel of the Virginia line, lor a^nrioes redered bjr him in the reTolntionary war; 
and the said administrator proposed to snrrender it, and to i^ceive scrip in lieu 
thereof for the benefit of the devisees named in the decedent's will, pursuant to 
the act of Congress for the relief of certain oflicers and soldiers of the Virginia 
line and navy and of the continental army— dbcidvd, that as the warrant issoed 
to the administrator with the will annexed, for the benefit of the devisees, scrip 
in exchange may issae in the same manner and for the same purpose. — (See 
opinion of Attorney General Botler, delivered on the 14th of Jane, 1837.) 

Attorney General's Office, 

March 24, 1851. 

Sir : Your letter of the 22d of this month, and the accom- 
panying papers, with the will and testament of Francis Tay- 
lor, to " the last paragraph on the second page," whereof you 
particularly solicited the attention of the Attorney General, 
have all be duly considered. 

The facts are that Francis Taylor, of the country of Orange,, 
and State of Virginia, made his will and testament, bearing 
date 17th April, 1797; in which, after specific devises of 
lands and moveables, and some pecuniary legacies, with 
other bequests, he declared : ^ It is my will that all my other 
lands in Kentucky, and remainder of my military land, not 
hereinbefore devised, shall be sold by some person appointed 
by my executors, and after my debts and legacies shall be 
paid, the money arising from this sale be equally divided 
amongst my brothers — James, Jonathan, Richard, William, 
Charles, Reuben, and Benjamin. 

On 23d December, 1799, the executors — Charles Taylor 
and Reuben Taylor — obtained letters of probate in the county 
court of Orange of the said will and testament of their testa- 
tor, Francis Taylor, deceased. 

On the 25th of September, 1848, William C. Moore, senior, 
obtained letters of administration de bonis non, with the will 
annexed of said Francis Taylor, in the county of Orange. 

On the 4th of February, 1850, in pursuance of the several 
acts of Congress respecting claims for bounty lands for mili- 
tary services, approved 27th January, 1835, July 27, 1842, 
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and 26th June, 1848, respectively, the Department of the In- 
terior caused to be duly issued to said '* William C. Moore, 
senior, administrator de bonis non^ with the will annexed of 
Francis Taylor, deceased, for the benefit of the devisees 
named in the said will of Francis Taylor, deceased,'' a land 
warrant for two hundred acres on account of the services of 
said Francis Taylor, in the revolutionary war, as a colonel in 
the Virginia line on continental establishment. 

This land warrant, the said William G. Moore, administra- 
tor, &c., now proposes to surrender, and take in exchange 
therefor land scrip, to him, for the benefit of the devisees 
named in the said vdll, in virtue of the act of Congress ** for 
the relief of certain oflicers and soldiers of the Virginia line 
and navy, and of the continental army," approved 90th May, 
IS30.— {Statutes at Large, txrf. 4, p. 422 to 424.) 

The question submitted for the opinion of the Attorney 
General is, whether the land scrip can be issued ** in the name 
of William C. Moore, senior, administrator de bonis nan, with 
the will annexed, of Francis Taylor, deceased, for the benefit 
of the devisees named in the said will," on the application of 
the said administrator, with the will annexed, and the sur- 
render of the said land warrant, No. 2443, for two hundred 
acres so as aforesaid issued to him ? It is to be observed that 
the limitation of time for the exchange of the land warrants 
for land scrip, contained in the first section of the said act 
of 30th May, 1830, in relation to bounty in land granted to 
the officers and soldiers, sailors and marines, who were in the 
service of Virginia, on her own State establishment, during 
the revolutionary war, does not apply to such certificates or 
scrip in lieu of land warrants for bounties of land granted 
by the United States for services in the continental army 
during the revolutionary war. The opinion of Mr. Attorney 
General Butler to that efiect, was given on the 14th of June, 
1837, and printed in the first volume of public land laws and 
instructions, collected and published for the use of the Gen- 
eral Land Office and Treasury Department. In accordance 
with this opinion, the practice of the executive officers of the 
government has uniformly been, and now is. So the time of 
this application to surrender this warrant, and get in ex- 
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change therefor the proper certificates or scrip, under the 
provisions of the said act of 1830, constitutes no part, mem- 
ber, or share of the difficulty about which the opinion of the 
Attorney General is now requested. The sole difficulty is, 
whether the certificate or scrip in exchange for the land war- 
rant now proposed to be surrendered can be legally issued to 
the administrator, with the will annexed, for the benefit of 
the devisees, or must be issued to the heirs of the said Francis 
Taylor. 

The warrant itself, now proposed to be exchanged for scrip, 
was issued legally and properly to the administrator, with the 
will annexed, for the benefit of the devisees named in the 
will. Those devisees were not all the kindred in blood who' 
in case of intestacy, would have been entitled as statutable 
heirs of the said testator, Francis Taylor. The residuary 
clause in the will and testament, directing a sale ot all of his 
land in Kentucky, and the remainder of his military lands not 
therein before devised, and the money arising from the sale 
to be applied to the payment of debts and legacies, and the 
surplus to be divided among those of his brothers therein 
specially named as the distributees thereof, shows that said 
Francis Taylor did not die intestate as to any portion of his 
military land. If the warrant in question had been issued to 
the heirs of said Francis Taylor, it would have been done in 
contravention of the will of the testator and to some persons 
who were not entitled, under the said testament, to any por- 
tion of that military land. In the manner and form in which 
the warrant was issued to the administrator, with the will 
annexed, for the benefit of the devisees named in the said will, 
it issued in conformity with the testament, and in the most 
convenient and beneficial manner to the parties in interest, 
thereby enabling the administrator, with the will annexed, to 
execute the trust devolved upon him ; and the devisees of the 
surplus, after payment of debts and legacies, to come at the 
residuary fund to be divided amongst them. 

The warrant to the administrator in this case was issued 
in conformity with the opinion and advice of Mr. Attorney 
General Tauey, (now Chief Justice of the United States,) upon 
a devise and application for a land warrant by the adminis- 
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trator, with the will annexed, in a case in principle and in 
facts similar to the case of the land warrant now under con- 
sideration. But, however that may be, it is clear that as the 
warrant has been actually issued to the administrator, with 
the will annexed, of Francis Taylor, for the benefit of the de- 
visees, so upon the surrender of that warrant the scrip in ex- 
change therefor may be legally issued in the name of William 
C. Moore, senior, administrator de bonis non, with the will 
annexed, of Francis Taylor, deceased, for the benefit of the 
devisees named in the said will. 

That mode of issuing the scrip will best accomplish the in- 
tion of the testator, promote the purposes of substantial jus- 
tice, and consult the true interests of the residuary legatees. 

I have the honor to be, very respectfully sir, your obedient 
servant, 

J. J. CRITTENDEN. 

Hon. Thomas Corwin, 

Secretary of the Treasury. 



CONCERNING THE FLOATING DRY-DOCK IN CALIFORNIA. 

The import and intent of the act o(Bd March, 1851, in relation to the floating dry- 
dock in California, ia that if the individuals who were parties to the original con- 
tract are willing to enter into a contract modified as required by the act, and 
will agree to do the work at the estimates made by the Navy Department, and if 
the Secretary considers those estimates to be fair and reasonable, then the Sec- 
retary is required to close the contract upon the terms specified ; and, in that 
case, it will not be necessary to advertise. 

Bat if either the designated contractors shall refiiae to agree to do the work at the 
estimates referred to, or if the Secretary shall consider those estimates as unfair 
or unreasonable, the subject is to be thrown open to the competition of bidders by 
ai^ advertised notice of aizty days. 

Attoenbt Genebal's Office, 

March 24, 185L 
Sir : You have been pleased to request my opinion upon 
the true construction of the following clause of the act of the 
3d of March, 1851, entitled '^An act making appropriations 
for the naval service for the year ending the thirtieth of June, 
one thousand eight hundred and fifty-two," namely : ^ For the 
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floating dry-dock in California^ one handred and fifty thousand 
dollars ; and the Secretary of the Navy is hereby required, so 
to modify the contract, alleged to have been made on the sev- 
enteenth day of January last, as to confine the sum to the 
construction of the floating dock alone, without the basin 
and railway ; Provided the contractors will agree to do the 
work at the estimates made by the department, in November 
and December last ; and provided the Secretary of the Navy 
considers the said estimates fair and reasonable ; and so much 
of said law as authorized the construction of the basin and 
railway, is hereby repealed ; Provided, that, before making 
said contract, the Secretary of the Navy shall give at leasft 
sixty days' notice by advertisement in the usual way.** 

This part of the act is not perspicuously expressed, and its 
meaning is obscured and perplexed by its various provisos. 
But, upon an attentive and careful examination, the import 
and intent of it seem to be this : 

First, that if the individuals who were parties to the alleged 
contract of the 17th of January last are still willing to enter 
into a contract modified as required by the above clause, and 
will agree to do the work at the estimates made by the Navy 
Department in November and December last, and if, further- 
more, the Secretary considers those estimates to be fair and 
reasonable, then, and in that case only, the Secretary is ^ re- 
quired'* to close the contract upon the terms Specified, and in 
that case no advertising would be necessary. To advertise 
under such circumstances, where .Congress had dictated the 
essentials of the contract, and excluded competition, would be 
a folly not to be imputed to the legislature, and the direction 
to advertise does not apply to this state of the case. 

But, secondly, if either the designated contractors shall re- 
fuse to agree to do the work at the estimates referred to, or if 
the Secretary shall consider those estimates as unfair or un- 
reasonable, then the subject is to be thrown open to the com- 
petition of bidders, and the Secretary in that event is required 
to give at least sixty days' notice by advertisement in the 
nsual way. 

This, I think, sir, is the proper construction of the law ; and 
it will be found, I believe, to embrace and to be responsive to 
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all the questions you were pleased to propound to me in re- 
lation to the subject. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 



J. J. CRITTENDEN. 



Hon. William A. Graham, 

Secretary of the Navy. 



ENLISTMENT FOR AND DISCHARGE OF MINORS FROM THE 
MILITARY SERVICE. 

The enlistment of minors o?er eighteen years of age into the militaiy sernoej 
withoDt the consent of parents or goardians, having been aathorized hj the act 
of 10th December, 1814, which repealed so much of the 5th section of the act 
of 20th Jaouary, 1813, as required the previous consent in writing of parents, 
gnardians, or masters, &c. ; the Secretary of War is not required to discharge 
minors who, at the time of enlistment, had no parents or guardians. 

In order to e&ct the discharge of minors who, having parents or guardians, en- 
listed without their consent, it is necessary that such parents or guardians concur 
in the application. Therefore, minors having parents or guardians, and enlisting 
without their consent, are not entitled during their minority to make proof and 
claim their own discharge. 

Attorney General's Office, 

March 28, 1851. 

Sir : Your letter of the 26th of this month has been duly 
considered. The several acts of April 30, 1790, January 20, 
1813, December 10, 1814, and the act making appropriations 
for the support of the army for the year ending June 30, 1851, 
being in pari materia^ are to be taken together to explain the 
intent of the legislature. From these statutes it is clear that 
the enlistment of persons under the age of twenty-one years, 
and over eighteen years of age, was lawful and valid under 
the aforementioned act of December 10, 1814, even without 
the consent of the parent, guardian, or master. That statute, 
in its third section, having expressly repealed so much of the 
fifth section of the said act of 20th January, 1813, as required 
^the consent in writing of his parent, guardian, or master, 
first had and obtained, if any he have," with a proviso, that, as 
to apprentice^ indentured to serve for a term of years, and 



Digitized by VjOOQIC 



314 HON. JOHN J. CRITTENDEN 

Enlistment and Discharge of Minors from the Military Serrice. 

enlisted into the army, his master should be entitled to receive 
the rateable proportions of the money bounty fixed by that 
act. The enlistment of minors being therefore legal and 
binding, the act aforementioned of 1851 does not require the 
Secretary of War to discharge a minor who, at the time of 
enlistment, had neither parent nor guardian. 

Secondly, you ask whether a minor having a parent or 
guardian, and enlisting w^ithout consent, is entitled to make 
proof and claim his own discharge ; or whether, on the con- 
trary, the parent or guardian must concur in the application ? 
To this I answer that the parent or guardian of the minor 
must concur in the application for a discharge under the said 
act of 1851. By the enlistment, the minor is legally bound 
to serve the term for which he was enlisted into the army — 
as fully bound as minors are bound by indentures of appren- 
ticeship executed in accordance with the municipal law of 
the State whereof he was a citizen. The minor as a soldier 
is fed, clothed, and paid by the United States. He is in a 
lawful service, without expense to his parent or guardian. 
As an infant under twenty-one years of age, the soldier can- 
not of himself, and without the concurrence of his parent or 
guardian, discharge himself from the service, and from the 
subsistence, pay, and care afforded to him by the government, 
thereby to devolve the care and charge for his maintenance 
on his parent or guardian. The cause of the discharge of 
the minor personally concerns his parent or his guardian. 
That the enlistment of the soldier ^ was without the consent 
of his parent or guardian'' is the cause stated in the statute for 
the discharge of the minor. The parent or guardian must 
make application, and furnish the proof as to the age of the 
soldier at to the time of the enlistment. If the person who 
was a minor at the time of enlistment has since attained to 
his full age of twenty-one years, then he is capable to choose 
and act for himself; to apply for his discbarge upon evidence 
that his enlistment was during his minority, and upon the 
allegation that such enlistment was without the consent of 
bis parent or guardian, he proving the affirmatives of infancy 
at the time of his enlistment ; and that his father was then 
living, or that he then had a guardian, would thereby put the 
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burden of proof that the parent or guardian had consented 
to such enlistment upon the government. 

The act of 1851 has not made it any ground for discharge 
that the enlistment was without the consent of the master 
of an apprentice under twenty-one years of age, bound to 
service for a term of years. In such case the master was 
compensated (by the 3d section of the act of 10th December, 
1814) for the loss of the service of his apprentice by a part 
of the bounty proportioned to the unexpired term for which 
the apprentice had been bound. Now, in time of peace, the 
unconsenting parent or guardian to the enlistment of his in- 
fant son or ward is to be indulged, if so he asks, by the dis- 
charge of the soldier. 

In conclusion, I am of opinion, 1st, that the Secretary of 
War is not bound by the said act of 1851 to discharge a 
minor who, at the time of enlistment, had neither father nor 
guardian ; 2d, that a minor having a parent or guardian, and 
enlisting without consent, is not entitled during his minority 
to make proof and claim his own discharge. The parent or 
guardian must concur in the application to discharge the 
minor. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

J. J. CRITTENDEN. 

Hon. Charleb M. Conrad, 

Secretary of War. 



ADVERTISING FOR POST OFFICE DEPARTMENT. 

The Postmaster General is not anthorised to order adFertisemenis from his depart- 
ment to be pabliahed in more than three newspapers in the city of Washington. 

Attorney General's Office, 

April 9, 1861. 
Sir : In answer to yours of the 7th instant, desiring my opin- 
ion in respect to the right of the Postmaster General to order 
advertisements from his department to be published in more 
than three papers in the city of Washington, viz : the two 
having the largest circulation, and one other to be designated 



Digitized by VjOOQIC 



316 HON.. JOHN J. CRITTENDEN 

Taxation of Lands Belon|[ing to the United States. 

by the President, I am of opinion that, under the 12th sec- 
tion of the naval appropriation act of 3d March, 1845, the 
Post Office Depertment is authorized to advertise in only three 
of the newspapers of this city. 

I have the honor to be, very respectfully, sir, your obedient 
servantt 

J. J. CRITTENDEN. 
Hon, Nathan K. Hall^ 

Postmaster General. 



TAXATION OF LANDS BELONGING TO TH£ UNITED STABS. 

As Congress hare ezclnsiTe jarisdiction over all places parchased by the consent of 
the legislators of the State in which the same shall be, for the erection of forts, 
magazines, arsenals, dock yards, and other needfbl buildings, it follow* that no 
State can have, or can give, any aathority to tax them. 

See the case of the United States m. The Inhabitants of the City of Portland, in the 
the Supreme Conrt, wherein the jadges were equally divided in opinion on the 
question, whether the city of Portland had not the power to Ux the land, whaifi 
and buildings erected thereon ior a custom-hoiise. 

Attorney General's Opficb, 

April 9, 1851. 

Sir : I have had the honor to receive your letter of this day, 
in vtrhich you state: ''Taxes on lands belonging to the United 
States, and occupied for military purposes, have, in some of 
the States, been assessed and paid ; and as, I understand, such 
payments have been approved by the department in many 
cases, and passed to the credit of the disbursing officer by 
whom they were made, before sanctioning any such pay- 
ments, I would be gratified to have your opinion as to the 
right of any State or other authorities to tax lands held and 
occupied as above stated." 

It is declared in the 8th section of the 1st article of the con- 
stitution that Congress shall exercise exclusive legislation 
** over all places purchased by the consent of the legislature 
of the State in which the same shall be, for the erection of 
forts, magazines, arsenals, dock yards^ and other needful build- 
ings." 

In respect to such places. Congress having an exclusive 
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jurisdiction, it must follow that no State can have, or can 
give, any authority to tax them. If the lands alluded to in 
your letter come within that description, they, of course, are 
not taxable. But I can answer you no further, since, at the 
term' before the last, the judges of the Supreme Court of the 
United States, in the case of the United States vs. The In- 
habitants of the City of Portland, were equally divided in 
opinion on the question whether the city of Portland had or 
had not the power to tax the land, wharf, and buildings 
erected thereon for a custom-house for the collection district 
of Portland and Falmouth, and owned ami used for that and 
no other purpose by the United States. 

Until that court shall be able to find out what the la^^jis, 
it would be worse than idle for me to venture an opinion. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

J. J. CRITTENDEN. 

Hon. CHARt^Es M. Conrad, 

Secretary <)/ War, 



COiVIFENSATION OF PROFESSORS, &c., AT THE MILITARY ACAD- 
EMY, 

The inoreased compensatton allowed by ^e act of l^th September, 1650| to certain 
^rofesaorB and teachers at the military academy, commenced with the fiscal year 
ending 30th Jane, 1851. 

Attorney General'^ Office, 

April 16, 1851. 
Sir: I have had the honor to receive your letter of the 10th 
instant, proposing for my opinion a question connected with 
the business of your department. 

The question and the case out of which it arises cannot be 
more briefly stated than in the language of your letter, name- 
ly: "In the act approved September 16, 1850, making appro- 
priations for the support of the military academy for the year 
ending the 30th June, 1851, is contained a provision increas- 
ing and changing the form of the compensation of certain 
professors and teachers at the military academy in the fol- 
VoL, V— 21 
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lowing words : Provided^ That hereafter, in lieu of the pay 
proper, ordinary rations, forage, and servants, heretofore re* 
ceived under the provisions of the act of April 29, 1812, the 
professors of engineering, philosophy, mathematics, ethics, and 
chemistry shall be entitled to receive twp thousand dollars 
each per annum; and the professors of drawing and French, 
fifteen hundred dollars each per annum. 

^ The question has arisen as to the date when the increased 
compensation allowed by this act should commence— whether 
at the date of the act, or with the commencement of the fiscal 
year for which the appropriations were made. The opinion 
of this department is in favor of the latter construction, for 
reasons set forth in a letter to the Second Comptroller, of 
which I herewith enclose a copy. That officer, however, dis- 
sents ; and I have, therefore, the honor to request your opin- 
ion upon the point in question. 

^ In addition to the considerations mentioned in my letter 
to the Comptroller, I may direct your attention to the fact 
that the appropriations made by the act are declared to be 
for the year ending the 30th of June, 1851 — being the entire 
fiscal year ; and that the estimates (which, as they went from 
this department, included the pay and allowances of the pro- 
fessors for that entire year, according to then existing laws) 
were so changed in the act by the addition to one item and 
reduction in others, as to conform in amounts precisely t6 the 
rates as modified by the proviso, and computed for the whole 
year. If, therefore, the proviso be held not to take effect till 
the date of the act, the appropriation for pay, which was in- 
creased, will be in excess, while the appropriations for sub- 
sistence, forage, and servants, which were reduced to the ex- 
tent of the professors' allowances for the entire year, will be 
deficient to the amount required from the 1st of July to the 
16th of September. If, on the contrary, the operation of the 
proviso be held to cover the whole period for which the ap- 
propriations were made, the appropriations will be, as above 
stated, just sufficient to pay the legal allowances.'' 

Such is your statenient of the question and the case. Its 
solution depends on the proper construction of the act of the 
16th September, 1850. I have carefully examined that act. 
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Its ambiguity resalts from the proviso recited in your letter, 
and relates to the time at which the ebange made in the 
compensation of the professors of engineering, &c., shall take 
effect. If a construction' was to be made from this provision 
alone, without reference to other parts of the act, and its gen- 
eral character and purpose, the conclusion would appear 
quite inevitable that the word ^hereafter" could have no 
other relation than to the future. But when the whole act is 
taken Into consideration, with the facts stated in your letter 
it seems to me quite plain that the proviso was intended to 
cover the whole of the current fiscal year; and that the 
altered compensation provided thereby for the professors of 
engineering, &c., must be taken and computed as commenc* 
ing at the beginning of that year, to wit: the 1st of July, 
1850. The increase made in the appropriation for pay, and 
the reduction in that for subsistence, forage, and servants, 
corresponding exactly with that construction, demonstrates, 
as I think, its correctness, and shows that it was the intention 
of Congress that the proviso should apply to and embrace the 
whole of the then current fiscal year. The verbal difficulty 
presented in this case by the word "hereafter** must give 
way to the clear intentions of Congress as gathered from the 
body, of the act. 

If it were worth the investigation, it would be quite easy, I 
apprehend, to show how that word came to be so used in the 
act as to appear at all in conflict with the construction here 
given to the proviso. In the regular course, the act making 
appropriations for the fiscal year ought to have been passed 
before the commencement of the year, and was, in all proba- 
bility, introduced before that time, and then very properly 
containing the word "hereafter" in this proviso, as meaning 
the coming year for which it was making appropriations. 
Circumstances delayed the passage of the bill till that coming 
year had arrived, and isome months of it had passed ; and it 
was then enacted without any critical examination of the 
change of relation or effect which the lapse of time might 
have given to this or any particular word. 

But however this may be, I concur in the opinion you have 
intimated as the proper construction of the act in question, 
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and have the honor to remain, very respectfully, sir, your obe- 
dient servant, 

J. J. CRITTENDEN. 
Hon. Charles M. Conrad, 

Secretary of War, 



PAYMENT OF CERTAIN MONEYS TO THE CHEROKEES. 

f 

The moneys approprhited by the acts of 30ih September, 1850, and 27th Febniary, 
1851, are to be paid to tbe Indians referred to in the 12th and 15th articles of 
the treaty of 1835, and in the 9ih and 10th articles of the treaty of 1846, concln- 
ded with the Cherokees. 

The distribation is to be made per capita and eqaally among all the individaais 
residing east, and also all those residing west, other than the " old settlerei" found 
to be in existance at the time of the distribution— each being considered as enti- 
tled in his own right, and not by representation of another who is dead ; and the 
payment of these distributive shares is to be made to the individuals entitled, if' 
of competent age — the shares of children to be paid to the heads of families to 
which they belong, whether those heads of families be male or female, fiither or 
mother, or persons standing in loco parentis. 

The whole number of the Cherokees to whom payments are to be made per capita, 
and the identity of the persons to whom distribation is to b^ madcj are questiona 
of fact to be examined and determined in such manner as the Secretary of tb« 
Interior, by and with the advice and consent of the President of the United States, 
shall deem discreet. 

The moneys appropriated by the act of 30th September, 1850, are to be distributed 
per capita among the Cherokees west of the Mississippi, who emigrated prior to 
the treaty of 1835, to be ascertained and identified by a committee of five per- 
sons, to be appointed by the President of the United States from the party of 
'* old settlers," and acting in conjunction with an agent of the United States. 

The removal of those Indians yet remaining east of the Mississippi, otherwise en- 
titled to distribution, cannot be properly required as a condition precedent to 
payment. 

Attorj^et General's Office, 

April 16, 1851. 
Sir : The questions stated by tbe Commissioner of Indian 
Affairs, and by you referred to me for my opinion and advice, 
have received due consideration. My answers are the fol* 
lowing: The first question relates to the appropriation of 
8189,422 76, with interest, contained in the act of 30th Sep- 
tember, 1850, making appropriations for the current and con- 
tingent expenses of tbe Indian Department. This appropria- 
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tion is made with this proviso: **That in no case shall 
any money, hereby appropriated, be paid to any agent of said 
Indians, or to any other person or persons than the Indians to 
whom It is due per capita ;" and this appropriation was made 
to fulfil the award of the Senate of the 5th September, 1850, 
under the eleventh article of the treaty of August, 1846, be- 
tween the United States and the Cherokee Indians. 

The first question is: Who are the Indians to whom the 
money is due, and how shall they be ascertained and iden- 
tified ? The third question has reference to the appropriation 
contained in the act approved 27th February, 1851, to supply 
deficiencies in the appropriations for the service of the fiscal 
year ending 30th June, 1851 : "For payment to the Cherokee 
nation the sum of 8724,603 37, and interest on the above sum 
at the rate of five per centum per annum, from 12th June, 
1838, until paid. But rio interest shall be paid after the first 
of April, 1851, if any portion of the money is then left un- 
drawn by the said Cherokees: provided, however, that the sum 
now appropriated shall be in full satisfaction and a 'final set- 
tlement of all claims and demands, whatsoever, of the Che- 
rokee nation against the United States under any treaty here- 
tofore made with the Cherokees; and the said Cherokee 
nation shall, on the payment of said sum of money, execute 
and deliver to the United States a full and final discharge for 
all claims and demands whatsoever on the United States, ex- 
cept for such annuities in money or specific articles of property 
as the United States may be bound to pay to said Cherokee 
nation ; and except also such moneys and lands, if any, as the 
United States may hold in trust for said Cherokees: and pro- 
vided, further, that the money appropriated in this item shall 
be paid in strict conformity with the treaty with said Indians 
of 6th August, 1846.'' 

Upon this the questions are : Who are the nation within 
the meaning of the act ; and may payment be made to the 
authorities of the nation as its representative? If not, who are 
entitled to the money ? How shall they be ascertained and 
identified ? And how shall they be paid ? 

The two appropriations of one hundred and eighty- nine 
thousand four hundred and twenty -two seventy-six one-hun- 
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dredths dollars, and of seven hundred and twenty-foar thou- 
sand six hundred and three thipty-seven o&e-hundredth dollars^ 
(making the aggregate of nine hundred and fourteen thou- 
sand and twenty-six thirteen one-hundredths dollars,) relate to 
the same class of Indians ; and, therefore, the questions upon 
these two appropriations are answered together. 

The Indians alluded to, in the appropriation of the sum of 
one hundred and eighty-nine thousemd four hundred ^nd 
txventy-two seventy-six one-hundredths dollars, are the same 
who are alluded to in the ninth article of the treaty of 6th of 
August, 1846, which refers to the treaty of 29th December, 
1835, and supplement thereto of 1836. The Indians alluded 
to in the appropriation of the sum of seven hundred and twen- 
ty-four thousand six hundred and three thirty-seven one-hun- 
dredths dollars, are those alluded to in the same ninth article 
of the treaty of 6th of August, 1846, made between the United 
States and the Cherokee Indians. 

The treaty of 29th December, 1835, (mentioned in the ninth 
article of the treaty of 1846,) by article fifteenth, stipulated 
that, after deducting from the purchase-money (to be paid by 
the United States to the Cherokees for the lands ceded by the 
Cherokees to the United States) the amount expended by the 
United States for the purposes enumerated in that fifteenth 
article, the balance, whatever the same may be, shall ^be 
equally, divided between all the people belonging to the 
Cherokee nation east, according to the census just completed, 
and such Cherokees as have removed west since June, 1838, 
who are entitled, by the terms of their enrollment and re- 
moval, to all the benefits resulting from the final treaty be- 
tween the United States and the Cht^rokees e^'St." And, by 
the twelfth article of the treaty of 1835, ^^ those individuals 
and families of the Cherokee nation that are averse to a re- 
moval to the Cherokee country west of the Mississippi, and 
are desirous to become citizens of the States where they re- 
side, and such as are qualified to take care of themselves 
and their property, shall be entitled to receive their due por- 
tion of all the personal benefits cvccruing under this treaty 
for their claims, improvements, and per capita^ as soon as an 
ai^ropriation is made for this treaty." 
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The ninth and tenth articles of the treaty of 1846 allude 
to the balance of money, and to the persons mentioned in the 
fifteenth article of the treaty of 1835, and to the persons re- 
ferred to in the twelfth article of the said treaty of 1835, 
hereinbefore quoted. These ninth and tenth articles of the 
treaty of 1846 are in these words and figures: 

"Article IX. The United States agree to malce a fair and 
jnst settlement of all moneys diie to the Cherotees, and sub- 
ject to the per capita division under the treaty of 29th De- 
cember, 1835 ; which said settlement shall exhibit all money 
properly expended under said treaty, and shall embrace all 
sums paid for improvements, ferries, spoliations, removal, and 
subsistence, and commutation therefor, &c* The aggregate 
of which said several sums shall be deducted from the sum 
of six millions six hundred and forty-seven thousand aind six- 
ty-seven dollars, and the balance thus found to be due shall 
be paid over per capita^ in equal amounts, to all those indi« 
viduals, heads of families, or their legal representatives, en- 
titled to receive the same under the treaty of 1835, and the 
supplement of 1836, being all those Gherokees residing east 
at the date of said treaty and the supplement thereto. 

"Article X. It is expressly agreed that nothing in the fore- 
going treaty contained shall be so construed as in any man- 
ner to take away or abridge any rights or claims which the 
Cherokees noW residing in States east of the Mississippi river 
had, or may have, under the treaty of 1835, and the supple- 
ment thereto.** 

As two articles in the same treaty may be explained one 
by another, so two different treaties having relation to the 
same subjects, the latter referring to the former, are to be 
expounded and explained one by another. 

The provisions of the articles twelve and fifteen of the 
treaty of 1835, and of the articles nine and ten of the treaty 
of 1846, are on the same subjects, and have intimate relation 
to each other. The latter treaty has express reference to the 
former, and the latter is manifestly intended to carry into ex- 
ecution, in substance, justice, and equity, the division per 
capita intended to have been speedily made under the treaty 
of 1835 and supplement of 1886, subject to some particular 
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modifications rendered prudent and proper by the circum- 
stances and great length of time which had transpired be- 
tween the treaty of 1835 and that of August,1846, during all 
which time the division per capita had remained unexecuted. 

According to the true intent and meaning, the just and 
equitable exposition of these treaties of 1835, supplement of 
1836, and treaty of 1846, taken together as one whole, and 
comparing their several parts, thereby to find the sense of the 
contracting parties as directed by the established rules for 
construing treaties and all other instruments,! am of opinion 
that all the Cherokees who remained east of the river Missis- 
sippi until the treaty of 6th of May, 1828, and supplement of 
1833, and who thereafter, and before the date of the treaty of 
1835, had removed west under "terms of their enrollment and 
removal," entitling them " to all the benefits resulting from 
the final treaty between the United States and the Cherokees 
east," were entitled, by the fifteenth article of the treaty of 
1835, to participate in the distribution of the balance of the 
purchase-money provided in that article ; as, also, those of the 
Cherokees who, at the date of the treaty of 29th December, 
1835, were residing within the limits of Georgia, North Caro- 
lina, Tennessee, or Alabama, or east of the river Mississippi ; 
and, also, those Cherokees who, at the date of the treaty of 
6th August, 1846, were residing east of the Mississippi river. 

As to those Cherokees before mentioned, who had removed 
west before the treaty of 1835, they are provided for in the 
treaty of 1846 by being placed in the class of the old settlers, 
or western Cherokees, by the express stipulation of the 4th 
article of that treaty, and are entitled to participate in the 
fund provided for in the 5th article of the treaty, which is 
the sum of five hundred and thirty-two thousand eight hun- 
dred and ninety-six ninety one-hundredths dollars, appropri- 
ated by the act of 30th September, 1851, and mentioned as 
the foundation of the second question stated by the Commis- 
sioner of Indian Affairs. This class of Cherokees, so re- 
moving west after June, 1833, and before the treaty of 1835, 
so included in the class of the " western Cherokees," or " old 
settlers," so entitled to participate, under the 4th and 5th 
articles of the treaty of 1846, in the distribution of the sum 
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of five hundred and thirty-two thousand eight hundred and 
ninety-six ninety one-hundredths dollars, appropriated for the 
^ old settlers," are consequently not entitled to any portion of 
the two appropriations of one hundred and eighty-nine thou- 
sand six hundred and twenty-two seventy-six one-hundredths 
dollars, and seven hundred and twenty*four thousand six hun- 
dred and three thirty-seven one-hundredths dollars, which are 
the subjects of the first and third questions stated by the Com- 
missioner of Indian Affairs. 

The Cherokees who were residing east of the Mississippi 
river at the date of the treaty of 1836, and who elected to 
reside there, and continued so to reside, and were so residing 
at the date of the treaty of 1846, together with all those 
Cherokees who, at the date of the treaty of 1835, were re- 
siding east of the Mississippi, constituting the Cherokee na^ 
tion east, but who removed west after the treaty of 1835, are, 
as one class, entitled to the distribution of the aforesaid sums 
of one hundred and eighty-nine thousand four hundred and 
twenty-two seventy-six one-hundredths dollars and seven 
hundred and twenty-four thousand six. hundred and three 
thirty-seven one-hundredths dollars, which are the subjects of 
the first and third questions propounded by the Commissioner 
of Indian Affairs. 

The treaty of 1846 does not, expressly nor by implication, 
abrogate any, of the interests of the Cherokees in the distri- 
bution per capita^ provided for in the articles twelve and fif- 
teen of the treaty of 1835. The treaty of 1846 intends to 
provide for satisfaction of those claims ; not to forfeit, repeal, 
or annul any of them. 

Here I will mention (once for all, and to prevent any con- 
fusion or misundei-standing) that the appropriations of the 
several sums involved in the first, second, and third questions, 
of one hundred and eighty-nine thousand four hundred and 
twenty-two seventy-six one-hundredths dollars, and seven 
hundred and twenty-four thousand six hundred and three 
thirty-seven one-hundredths dollars, and five hundred and 
thirty-two thousand eight hundred and ninety-six ninety one- 
hundredths dollars, and the questions as to the disbursements 
of those appropriations, are totally disentangled from any 
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questions, or facts, or subjects of the charges or allowances 
for removing from the east to the west side of the Mississippi 
river, or for subsistance or commutation therefor. They are 
the sums constituting the balance of the purchase-money for 
the lands ceded to the United States, found due by the United 
States upon the adjustment of the accounts as provided for 
in the 9th article of the treaty of 1846 ; all moneys for im- 
provements, ferries, spoliations, removal and subsistence, and 
commutation therefor, debts and claims upon the Cherokee 
nation of Indians, for the additional quantity of land ceded to 
said nation, and the several sums provided in the several 
articles of the treaty to. be invested as the general funds of 
the nation, and also all sums properly allowed and paid un- 
der the provisions of the treatj' of 1885, have been deducted 
out of the purchase-money for the lands ceded to the United 
States by the treaty of 1835; the balance so found due by 
the United States was, by the treaty of 1846, to be distributed 
to the Cherokees in portions between the "old settlers" or 
••western Cherokees," and the other Cherokees, per capita, to 
the individuals of each class. The three appropriations under 
consideration make up that "balance," and the acts making 
the appropriations have apportioned it between the ** old set* 
tiers" and the others, in the manner agreed by the treaty of 1846. 
In further explanation of the rights and interests of the 
Cherokees cast and of the Cherokees west, or "old settlers," it 
is to be recollected that, by the treaties between the United 
States and the Cherokee nation of 1817 and 1819, the Chero- 
kees became severed into two tribes — the eastern tribe re- 
maining on the east side of the river Mississippi, within the 
chartered limits of the States of Georgia, North Carolina^ 
Tennessee, and Alabama; the western tribe removing to 
their country west of the river Mississippi, on the waters of 
the Arkansas and White rivers. The land on the east side 
of the Mississippi river — the common property of the whole 
Cherokee nation — was, by those treaties, partitioned between 
the two tribes. The western Cherokees exchanged their por- 
tion of that land with the United States for land on the Ar- 
kansas and White rivers, acre for acre. The residue of the 
Cherokee country, on the eastern side of the Mississippi, not 
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ceded to the United States by those treaties, thereby belonged 
to the eastern tribe of the Cherokees, with an engagement, in 
the fifth aiticle of the treaty of 1819, that ^all white people 
who have intruded, or may hereafter intrude, on the lands 
reserved for the Cherokees, shall be removed by the United 
States, and proceeded against according to the provisions of 
the act passed the 30th of March, in the year 1802, entitled 
'An act to regulate tirade and intercourse with the Indian 
tribes, and preserve peace on the frontiers.' " 

By these measures the eastern tribe of Cherokee.8 — ^the oc- 
cupants of a very valuable country lying within the bounda- 
ries of the several States before mentioned — were averse to 
ceding any more of their country to the United States. But 
to the United States it became a matter of very great im- 
portance to remove the Cherokees from the States before 
mentioned, and to extinguish the Indian title to those lands. 
To that end the United States made a treaty with the west- 
ern Cherokees on the 6th of May, 1828, and a supplement in 
the year 1833, In which (among other things) it was agreed 
that the Cherokees west would receive such of their brethren 
east of the Mississippi as should desire to remove and join 
the western tribe. To induce the Cherokees east to remove 
west, the United States, by the eighth article of the treaty of 
1828, (continued unrevoked by that of 1833,) agreed to pay 
to each Cherokee residing east of the Mississippi who should 
remove west, "a just compensation for thfe property he may 
abandon ;" besides which, other inducements were held out, of 
articles to be delivered for himself and family, if he had one, 
^ on enrolling himself for emigration,'' together with provis- 
ions, transportation, and subsistence for twelve months after 
arrival in the Cherokee country west. 

Under the provisions of this treaty of 1828 and supplement 
of 1833, the United States caused their agent in the Cherokee 
country east to open a book for enrolling the names of the 
Cherokees who were willing to remove to the west, containing 
the terms of enrollment and removal, by which each Cherokee 
was to be entitled ** to all the benefits resulting from the final 
treaty between the United States and the Cherokees east." 

That class of Cherokees, by the terms of enrollment and 
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removal, had strong claims upon the United States to protect 
their interest, to have their portions jocr capita of the balance 
of the plirchase-money to be distributed, according to the 
twelfth and fifteenth articles of the treaty of 1835; and they 
have been provided for and secured by the fourth and fifth 
articles of the treaty of 1846. 

Those who remained on the east side of the Mississippi 
river after the treaty of 1835 and supplement of 1836, did so, 
no doubt, under the belief ihat they were licensed to remain 
by the terms of the twelfth article of that treaty. 

That article, as it seems to me, includes and secures, in the 
division per capita, not only the interests of those individuals 
and heads of families of the Cherokee nation who, previous to 
the treaty of 1835,. had taken up an actual residence within 
the States of North Carolina, Tennessee, Georgia, or Ala- 
bama, and who were averse to a removal from their respective 
domicils, and desired to become citizens of the States wherein 
they so respectively actually resided at the date of the treaty, 
but those, also, of requisite qualifications, who might choose 
to remain and become citizens of one of those States. 

It is now alleged that some of those who did so remain de- 
serted from the emigrating party, and did not possess the 
qualifications that would have entitled them to remain ; and 
that they ought, therefore, to be now excluded from any share 
of the distribution to be made. 

The qualification required was expressed in these terms: 
that they were " qualified to take care of themselves and their 
property.'* It may be that some not thus qualified did remain 
contrary to the terms of the treaty, and have become mingled 
with those that were entitled to remain, and did remain. But, 
as it would be difiicult now to make any discrimination, or to 
enforce a forfeiture upon the very loose and uncertain terms 
of their not possessing the required qualification, and as the 
tenth article of the treaty of 1846, which recognises the rights 
of those residing east of the Mississippi river, makes no dis- 
crimination, and excludes none on account of their having 
remained in supposed violation of the treaty, I thinlc it is now 
too late to question their rights on that ground ; and, conse- 
quently, they must be admitted among the distributees* 
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In the foregoing remarks I have expressed my opinion upon 
the questions as to the different branches and classes of the 
Cherokees among which distril>ution is to be made. Another 
question arises as to the distribution, and the manner of it, 
among the individuals composing each of those branches or 
classes. 

A "census just completed" is alluded to in the treaty of 
1835 as exhibiting the names of all to whom distribution was 
to have been made ; and it has been insisted that those alone 
were entitled, and that their heirs and representatives were 
entitled, per stirpes, only to the share of their ancestor. It is 
hardly necessary to inquire whether that would have been 
the proper rule of distribution if the provisions of the treaty 
of 1835 had remained unaltered. But it was altered by the 
treaty of 1846, which, dropping any reference to the census, 
directs the distribution to be made, so far as regards the 
Cherokee nation «ast, "/}er capita in equal amounts to the 
individuals, heads of families, or their legal representatives," 
&c. Payment is to be made "per capita in equal amounts," 
&c. The appropriations of one hundred and eighty-nine 
thousand four hundred and twenty-two seventy-six one-hun- 
dredths dollars and seven hundred and twenty-four thousand 
six hundred and three thirty-seven one-hundredths, are por- 
tions of the sum thus to be distributed according to the treaty. 
The act making the appropriations directs, as to the first sum;, 
that it shall in no case be paid to any agent, or to any other 
person or persons, than to the Indian or Indians " to whom it 
is due per capita ;" and as to the second sum, that it ''shall be 
paid in strict conformity with the treaty with said Indians of 
the 6th of August, 1846." Under these provisions, my opinion 
is, that the distribution is to be made per capita and equally 
among all the individuals residing east, and also all those 
residing west, other than the ** old settlers " found to be in 
existence at the time of the distribution — each being consid- 
ered as entitled in his own right, and not by representation 
of another who is dead ; and the payment of these distributive 
shares should be made to the individual entitled, if of compe- 
tent age — the shares of children to be paid to the heads of 
families to which they belong, whether those heads of fami- 
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lies be male or female, father or mother, or persons standing 
in loco parentis. 

In this mode, I believe the intentions of all parties will be 
substantially carried into effect, and the just purposes of the 
government of the United States fullBlled. 

The latiguage and phrases used in these treaties must be 
understood in reference to the subject-matter, and to the con- 
dition of the people to which they relate. 

To attempt to apply to those Indians any nice doctrines of 
distribution, as ordered by this or that of the several States 
of our Union, of vested rights, of rights vested in each individ- 
ual Indian at the date of the one or the other of these treaties, 
and thence to be traced and claimed, per stirpes^ through a 
line of regular decent, inheritance, or representation of persons 
*' born in lawful wedlock,'' are ideas inapplicable to the known 
condition of an Indian tribe. The attempt to act upon them, 
in this instance, would lead to endless difficulty, delay, and 
confusion, and would, moreover, violate the substantial pur- 
poses and intentions of the treaties and the laws. 

In respect to the land ceded, and the price to be paid for 
it, the Indian had no heir or representative, (so to speak,) 
but his nation ; and no interest that he had in the one or the 
other, when living, passed on his death to his child or to his 
administrator. There was nothing to pass ; for l)is interest 
as a person in life and being became extinct with him, and 
lapsed to his tribe ; his children can claim only as members 
of that tribe in common with all the other members. 

These remarks apply also to the fund to be distributed to 
the "old settlers" or "western Cherokees.** 

In reference to the appropriation of the sum of seven hun- 
dred and twenty-four thousand six hundred and three thirty- 
seven one-hundredths dollars, the Commissioner of Indian Af- 
fairs asks : ** May payment be made to the authorities of the 
nation as its representatives ?" 

The purview or body of the statute directs that the payment 
be made to the Cherokee nation, with a proviso that the pay« 
ment shall be made "in strict conformity with the treaty, 
which stipulates that the money shall be paid over to the 
individuals- of the Cherokee nation ^per capita in equal 
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amounts." ** Where the proviso of a statute is directly re- 
pugnant to the purview, the proviso shall stand and be a re- 
peal of the purview, as it speaks the last intention of the 
makers ; apd it was compared at the bar to a will in which 
the latter part, if inconsistent with the former, shall supersede 
and revoke it." {AUamey General vs. Chvemor 4* Co. of 
Chelsea Waterworks, Fitzgibbon^ 195; XIX. Viner Statutes, {E. 
6,)^Z. 105, jH^e 528 ; IV. Bacon ab. Statute, (/,) plea 20, page 
646 ; Kenfs CommenUmes, vol. 1, p. 463 ; Dwarris on the 
Statutes, part 2, p. 650.) • 

The case of the Attorney Generalvi. the C&elsea Water- 
works Company was ac^udged in 1729 ; thenceforth, during 
the hundred years and more which have elapsed, that rule 
has remained unquestioned and unshaken by any contrary 
decision. It has been handed down to us by Yiner, Bacon, 
Kent, and others^ as an established rule for the construction 
of statutes, I cannot refuse to respect and follow it. 

The proviso must prevail. The payment must be to the 
individuals of the Cherokee nation per capita, not to the au- 
thorities of the nation. 

If payments be made to all the individuals of the nation per 
capita, the faith of the treaties will be preserved, the purview 
of the statute as well as the proviso will be obeyed ; for pay- 
ment per capita to every individual composing the nation 
will be payment to the nation, but payment only to the con- 
stituted authorities of the nation will not be payment to all 
the individuals pcf^ capita who compose the nation. 

Ordinarily a debt due to a nation, by a treaty, ought to be 
paid\to the constituted authorities of the nation ; but where 
the treaty and the law appropriating the money both direct 
the payment to all the individuals of the nation per capita, 
the treaty and the statute must prevail. 

In answer to the question, how shall the individuals ** be 
ascertained and identified T I can only say, in addition to 
that which I have said already, that the whole number of the 
Cherokees to whom payments are to be made per capita, and 
the identity of the persons to whom distribution is to be made, 
are questions of fact to be examined and determined in such 
manner as the Secretary of the Interior, by and with the ad- 
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vice and consent of the President of the United States, shall 
deem discreet. 

The second question stated by the Commissioner of Indian 
Affairs grows out of the appropriation contained in the act 
of 30th September, 1850, of five hundred and thirty-two thous- 
and eight hundred and ninety- six ninety one-hundredths 
dollars, with interest, "to the old settlers, or western Cherokees, 
in full satisfaction of all demands under the provisions of the 
treaty of 6th of August, 1846, according to the principles es- 
tablished in the 4th article* thereof,** &c., " provided, that in 
no case shall any money hereby appropriated be paid to any 
agent of said Indians, or to any person or persons other than 
the Indian or Indians to whom it is due." 

Who are the Indians to whom the money is due ; how shall 
they be ascertained and identified ; and how paid 7 

Answer. The 4th and 5th articles of the treaty of 1846 ex- 
plains who are the persons intended as the " old settlers " or 
" western Cherokees," and how they are to be ascertained and 
identified, and paid. They "shall embrace all those Cherokees 
west of the Mississippi, who emigrated prior to the treaty of 
1835 ;" so says the 4th article. They are to be ascertained and 
ideiitified "by a committee of five persons" to be appointed 
"by the President of the United States, from the party of old 
settlers," and acting " in conjunction with an agent of the 
United States;" so says the 5th article. They are to be paid 
**per capita^ the money is to be "paid out to each individual 
or head of family belonging to that party," it must " be paid 
directly to the person entitled to it by the agent of the United 
States authorized to make such payments ;" " the per capita 
allowance to be paid, as aforesaid, shall not be assignable ;" 
so says the 5th article of the treaty referred to in the act 
making the appropriation. 

As to the payments to be made per capita^ and to heads of 
families, I refer to what I have said on the subject in answer 
to the first and third questions. 

Question fourth : " If any of the Cherokees who have never 
removed west of the Mississippi river are entitled, may they 
be required to emigrate as a condition precedent to their 
being paid T 
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Answer. The treaty of 1885, article 12, conceded the rights 
of jndividaals and families of Gherokees, who were averse to 
a removal to the Cherokee country west of the river Missis- 
sippi, to remain east, and to receive their due portions of the 
money to be distributed j^er capita. The treaty of 1846, arti- 
cle 10, recognised these claims of the Cherokees then, at the 
dat^ of the treaty, reading east of the Mississippi river. On 
this subject I have herein before expressed my views. To 
require those Indians so residing east of the river Mississippi 
at the date of the treaty of August, 1846, to remove to the 
Cherokee eountry west, els a condition precedent to their being 
paid their dividends per capita of the balance of the purchase- 
money for the lands east of the Mississippi river ceded by 
their nation to the United States, would be without any au- 
thority of law, and a breach of the faith of the treaties of 
1835 and of 1846, as I think and firmly believe. 

I have the honor to be, sir, very respectfully, your obedient 
servant, 

J. J. CRITTENDEN. 

Hon. A. H. H. Stoart, n 

Secretary ef the Interior* 



POWER OF THE SECRETARY OF THE TREASURY RESPECTmO 
CERTAIN FLORIDA CLAIMS. 

Claim upon tbe goYeroment for iDj«iiet nwtained hf Spanish officers and indi* 
vidsai Spanish inhabitants, daring the militaiy operations of the American armf 
in Florida, prefened under the 9th article of the treaty between the United States 
and Spain, are required to be established jadiciallf ; jet the acts of Gongrea, 
passed to carry that article of the treaty into effect, do not make the deeisfons of 
tbe judges of the saperior courts at St. Angnstine and Pensacola conclusive in 
respect to them. 

Congresi, in proTiding a tribunal for the ac(judication of these chims, deemed it 
compatible with the publife interest to repose a part of the Judicial authority in the 
judges of the territorial courts, and a part of it in the Secretary of the Treasury. 

The judges weie required to leport their decisiona and the evidence on which they 
weie (Minded to a tribunal of revision— to th^ Secretary of the Treasury— who, 
on being satisfied of their justice and of their being within the provisions of the 
treaty, is required to pay them. 

The tribunal created for the adjudicatien, therefore, coQtists of the jadgw ciid.<1te 
Seeretaiy. 

Vol. V— » 
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It waa Dot the intention of CoDgreas to limit the reTisory power of the Secretary 

of the Treaanry to questions of jurisdiction, but to extend it to the merits. 
The acta of Congress are not in conflict with the treaty with Spain ; bat, if they 

are, the treaty must yield to them. 
If the revisory power cannot be lawfully exercised, the Secretary's authority to pay 

is inyalid. 
The Secretary, of the Treasury oannot allow the interest on thesfe dlaims, awarded 

by the Florida jodgesi consistentlyrwith the long settled construction of acts of 

Congress applicable to the subject. 
A long series of nnifonn decisions, i^dTcrse to the allowance of interest on thia 

species of claims, must be respected as having the efifcct and force of law. 
See opinion of Attorney General Crittenden on the same subject, in vol. 3, p. 635 . 

Ofpicb of the Attoenbt Genbral, 

April 16, 1861. ' 

Sir: Certain questions of law arising upon claims under 
a clause of the 9th article of the treaty of 22d t*ebruary, 
1819, between the United States and Spain, and the acts of 
Congress to carry it into effect, were propounded to the At- 
torney General by the Secretary of the Treasury in Feb- 
ruary, 1849, and which, it seems, have remained unanswered 
by my predecessor in office, to which my attention has been 
called by the agent of the claimants. 

The clause of the treaty stipulates that "the United States 
will cause satisfaction to be made for injuries, if any, which, 
by process of law, shall be established to have been suffered 
by the Spanish officers and individual Spanish inhabitants by 
the late operations of the American army in Florida." (8 
Statutes at Large, 260.) 

On the 3d March, 1823, Congress passed an act entitled 
"An act to carry into effect the 9th article of the treaty con- 
cluded between the United States and Spain, the 22d day of 
February, 1819," wherein it was enacted (section 1) '^That 
the judges of the superior courts established at St. Augustine 
and Pensacola, respectively, shall be, and they are hereby, au- 
thorized and directed to receive and adjust all claims, arising 
within their respective jurisdictions, of the inhabitants of 
said territory, or their representatives, agreeably to the pro- 
visions of the 9th article of the treaty with Spain, by which 
the said territory was ceded to the United States. 

"Section 2. That in ail cases in which said judges shall de- 
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cide in favor of tlie claimants, the decisions, with the evidence 
on which they were founded, shall be, by the said judges, re- 
ported to the Secretary of the Treasury, who, on being satis- 
fied that the same is just and equitable within the provisions 
of the said treaty, shall pay the amount thereof to the person 
or persons in whose favor the same is adjudged, out of any 
money in the treasury not otherwise apppropriated." — (3 
Statutes at Large^ 768.) 

By another act, approved the 26th June, 1834, entitled 
"An act for the relief of certmn inhabitants of East Florida," 
it was enacted (section 1) "That the Secretary of the Treasury 
be, and he is hereby, authorized and directed to pay, out of 
any money in the treasury not otherwise appropriated, the 
amount awarded by the judge of the superior court at St, 
Augustine, in the Territory of Florida, under the authority of 
the act of Congress approved 3d March, 182^, for losses oc- 
casioned in East Florida by the troops in the service of the 
United States, in the years 1812 and' 1813, in all cases where 
the decision of the said judge shall be deemed by the Secre- 
tary of the Treaf^ury to be just: Provided, That no award 
shall be paid except in the case of those who, at the time of 
suffering the loss, were actually subjects of the Spanish gov- 
ernment. And provided, also, That ud award be paid for 
depredations committed in East Florida previous to the en- 
trance into that province of the agent or troops of the United 
States. 

** Section 2. That the judge of the superior court of St. Au- 
gustine be, and he is hereby, authorized to receive, examine 
and adjudge all cases of claims for losses occasioned by the 
troops aforesaid in 1812 and 1813, not heretofore presented to 
the said jijdge,or in which the evidence was withheld in con- 
sequence of the decieion of the Secretary of the Treasury 
that such claims were not provided for by the treaty of Feb- 
ruary 22, 1819, between the United States and Spain : Pio- 
vided, That such claims be presented to the said judge in the 
space of one year from the passage of this act : Provided^ 
aho, ThnX the authority herein given shall be subject to the re- 
strictions created by the provisos to the preceding section.'*' 
Id administering these two statutes, the judges have al- 
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lowed in West Florida eighteen claims, whereon the Secre- 
tary of the Treasury has paid what he deemed just and equi- 
table to the amount of twenty-seven thousand nine hundred 
and fifteen dollars and thirty-seven cents ; and in East Florida 
two hundred and thirty-six claims, whereon the Secretary has 
paid what he deemed just and equi1;able to the amount of one 
million seventy-four thousand nine hundred and^ forty-height 
dollars and sixty-one cents, making in West and East Florida 
an aggregate of one million one hundred and two thousand 
eight hundred and sixty-three dollars and ninety-eight cents. 

The first claim paid at the treasury was on the 6th March, 
1825 ; the last claim paid was on the 30th July, 1850. 

The judges reported to the Secretary of the Treasury the 
claims as made, the proof, the sunis disallowed, ^nd the sums 
allowed to the claimants respectively. Judge Smith in no 
instance allowed any interest; Judge Reid allowed running 
interest to be computed at the rate of five per cent, per an- 
num. Judge Bronson allowed interest to be computed at the 
rate of five per cent, per anni^m from a day stated to another 
day stated in his repolrts on the respective claims. 

The Secretary of the Treasury exercised the power to 
review the decisions of the judges. In some' instances the 
awards in favor of the claimants were totally rejected by the 
Secretary ; in numerous instances the sums awarded by the 
judges were greatly curtailed ; in others the claims were re- 
mitted to the judges for further evidence ; in every instance 
wherein the judges had reported in favor of interest the Secre* 
tary disallowed it; in no case was any interest alloioed by the 
Secretary. 

On the claims alluded to in the act of 1834, as rejected by 
the Secretary, because, in ,his opinion, the depredations in 
1812 and 1813 were not within the provisions of the treaty, 
no interest had been awarded by the judge. 

Upon these awards certified to the Secretary of the Treasury, 
the claimants now demand at the treasury (in addition to the 
sums allowed by the Secretary, and paid to them respectively) 
the sums of principal and interest which have been disal- 
lowed by the Secretary of the Treasury ; whereupon the fol- 
lowing questions have been propounded by the Secretary of 
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the Treasury (Mr. Walker) to the Attorney General for his 
opinion : 

1st. Whether the provisions of the treaty require the losses 
or injuries for which satisfaction is provided to be established 
judicially ? And, if so, whether decrees of the judges as to 
the amount or extent of said losses or injuries, as to eases 
within the provisions of the treaty, are final 7 

2d. Whether the measure or rate of compensation adopted 
and applied by the judges in these cases, namely : to add to 
the value of the property at the time of its loss interest, as 
a compensation, for the loss or deprivation of its use, is or is , 
not in accordance with the laws and usages of nations as 
the rule of r,edress for such injuries, and can be allowed and 
paid by this department under the acts of Congress applica^ 
ble to this subject 7 

Having carefully considered this case, and examined with 
attention and respect the very able and learned arguments of 
counsel for the claimants, I will proceed to answer in their 
order the questions which have been propounded, as above 
stated, by the Secretary of the Treasury. 

First. The answer to the first question depends on the in- 
terpretation to be given to the words ^by process of law,^ as 
used in the treaty. 

The phntse is one long familiar in otir jurisprudence, and 
in that use has acquired a peculiar, formal, and technical 
signification, which its words, in their natural import, would 
hardly convey to any but professional men. The counsel for 
the claimants hare attempted, by argument and authority, to 
show its definition and meaning as legally and technically 
understood iit our municipal code ; and, having thus fixed a 
meaning to tt when used as a technical term of our own law, 
they transfer that meaning to the language of the treaty, and 
thus derive from a technical phrase of our own law a rule 
for the construction of a public treaty. 

I do not deem it necessary here to state either the definition 
which the counsel for the claimants have thus given, or the 
consequences they deduce from it. It is sufficient to say that, 
however correct it may be as a legal definition of a technical 
phrase of our own law, it cannot be allowed to apply to this 
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treaty, or to control its iaterpretation. If this were permits 
ted, then the lex loci of one of the parties, unknown perhaps 
to the other, would be made to govern the meaning of treaties, 
in violation of the roost indisputable principles of public 
law. The compacts of nations can be governed only by the 
laws of nations, and these require that the language of such 
compacts should be interpreted according to its proper gen- 
eral sense, as understood by the civilized world, and regard- 
less, of course, of any different or special signification which 
local laws or local usage, may have given to apy of its words 
or terms. A high confirmation of this doctrine may be found 
in the written argument filed in this case by one of the coun- 
sel of the claimants, in which he lays it down as a "general 
proposition, equally certain and well established, that the 
terms and the language used in a treaty are always to be 
interpreted according to the laws of nations, and not accord'* 
ing to any municipal code." 

I poncur in this proposition, and rely on it as a refutatioib 
if not an abandonment, of all the arguments employed or at- 
tempts made, to construe this treaty by definitions or rules 
derived from our local law. For it is a consequence most clear 
and palpable^ from that proposition, that these words "by 
process of law," "as terms used" in this treaty, must be inter- 
preted according to the laws of nations, and not according to 
our municipal code. 

Rejecting, then, all definition and construction derivable 
only from our municipal code, we return to t^e inquiry, what 
is the proper interpretation to be given to the terms "by pro- 
cess of law," as used in the text of this treaty? 

My opinion is, that they do imply and mean some legal ^ro- 
ceeding — some mode of judicature in and by which the in- 
juries, alluded to in the same clause of. the treaty might be 
"established," and the damages resulting fron> them awarded 
or adjudged to the injured parties. I therefore answer the 
Secretary's first question afiirmatively, and say that, according 
to the provisions of the treaty, it is required that the ii\juries 
for which the United States are to make satisfaction shall be 
established "judicially." 

Secondly. The second question, supposing the first to have 
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been answered in the affirmative, which is, that said injuries 
are to be established "judicially," proceeds thus: "and if so, 
whether decrees of the judges, as to the amount or extent of 
said losses or injuries, as to cases within the provisions of the 
treaty, are final T " ^ 

If, by the word "judges," as used in this question, it was in- 
tended to include all that were designated and authorized by 
law to judge these cases, then I should answeV that their de- 
crees, were final. But that was not the purpose of the ques- 
tion- The inquiry is, whether the decrees of the judges of the 
supreme courts of Florida, respectively, are final, " as to the 
amount and extent of said losses or injuries," &c., without 
the concurrence or sanction of the Secretary of the Treasury, 
and without being subject to any revisory power or control 
by, him? My opinion is, that such decrees are no^ .final ; that 
they are not conclusive upon the Secretary of the Treasury, 
but may be reversed and controlled or disregarded by him. 

The correctness of this opinion depends on the proper con- 
struction and, understanding of the acts of 1823 and 1834, 
which have been before recited at large. 

It is not contested that, according to the provisions of .the 
treaty. Congress was bound to furnish for the injured persons 
provided for in that instrument, a suitable remedy by some 
legal proceeding and some mode of judicature in and by which 
their injuries might be established, and due satisfaction award- 
ed them. To fulfil that obligation, the two acts before men- 
tioned were passed for the expre'Ss purpose of carrying into 
effect the proyisiotis of the treaty now in question. 

By these statutes, taken and construed together as they- 
ought to be, the judges of the superior courts established *at 
St. Augustine apd Pensacola, (they being territorial judges 
and courts before these appointed and established by the gen- 
eral government for the Territory of Florida,) were respec- 
tively authorized and directed to receive, adjust, and adjudge 
all claims arising within their respective jurisdictions, &c., 
agreeably to the provisions of the treaty, and to report their 
4eci8io.ns. in favor of claimaats, " with the evidence on which 
they were founded,** to the Secretary of the Treasury, " who, 
on being satisfied that the same is just and equitable, within 
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the provisions of the said treaty, shall pay the amount there- 
of &c- 

Such, then, is the tribunal which the Unitied States have 
created for the adjudication of these claims. * Had the gov- 
ernment power to create it, and confer on it such a juris- 
diction ? 

Certainly it is not one of the eonsttttUumal courts of the 
United States, whose power and existence emanate directly 
from the constitution. The judges of constitutional courts 
must be nominated by the President to the Senate, and, with 
their advice ^nd consent, commissioned ** to hold their offices 
during good behaviour." But the government, in virtue of its 
general sovereignty, and in the execution of its general pow- 
ers, may, when the occasion in its judgment so requires, cre- 
ate legislative courts in contradistinction to those which are 
constitutional, and invest them .with any judicial power other 
than that defined in the 3d article of the constitution. This 
doctrine, in principle and substance, and almost in the Very 
language in which it is here expressed, is taken from the de- 
cision of the Supreme Court, pronounced by Chief Justice 
Marshal, in the case of the American Insurance Company^ 
&c, VI. Gauter. (1 Peters^ 546.) 

It cannot, I presume, be contended that the power to decide 
on the claims in question is any part of that judicial pbwer 
defined in the constiti]^tion, and to be conferred alone on the 
eonstittttional courts of the United States. 

The claimants will hardly contend for such a conclusion-^ 
a conclusion which ^would invalidate and annul, as unconsti- 
tutional, the very tribunal whose decisions in their favor they 
are. now insisting on as valid and final. 

I will, therefore, assume that the government had the con- 
stitutional power and right to create some special legislative 
tribunal oe court, Ivith jurisdiction to decideon the^e claims; 
and, if so, why not the very tribunal and court which they 
have created? 

Such courts are the mere creatures of legislation, and their 
judrisdiction being such as may, consistently with the constitu- 
tion, be conferred upon them ; the government that makes them 
may make them according to its own wisdom or its wilL It 
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may organize them as it pleases, make whom it likes judges, 
by what teaure of office it chooses^ and prescribe the manner 
in which their jurisdiction shall be exercised — giving the pri- 
mary exercise or the qualified exercise of it to one, and the 
revisory or absolute exercise of it to another. And, moreover, 
it may assign to all the acts or decrees of these courts, or of 
any of its judges, their force and effect. All this the govern- 
ment may do for the plainest and best of reasons ; namely, 
that the constitution, in these respects, imposes no restraints 
upon its power. 

It has been said that the remedy given, and the court or 
tribunal established for its administration by the acts of Con- 
gress, are not suitable to the case, nor in accordance with the 
provisions of the treaty. If this were so, it would not autho- 
rize any one acting under these statutes to correct their errors 
or supply their defects^ That must be the work of legisla- 
tion ; and as to the suitableness of the remedy or the tribunal, 
it is of but little consequence what toe may think of it. It 
was left by the treaty to Congress to decide the question of 
suitableness and all things else in regard to the remedy ; and, 
by its acts, Congress have decided it. I know of no appeal 
from that decision, unless it be to Congress itself. 

The remedy and the tribunal ^may not be the Very best that 
oould have been devised ; but I do' not perceive that they are 
unsuited to the case, or a departure from any fair or proper 
interpretation of the treaty. It has been admitted that, accord- 
ing, to the treaty, a remedy ought to be given by law, and in 
some mode of judicature to the parties injured. Such a 
remedy has been given, and a special tribunal established, to 
administer that remedy — a tribunal which, though not in its 
formation a constitutional court, is yet a court — its powers 
and proceedings judicial— exercised in the course prescribed 
by laws made for the purpose, and, therefore, ** by -process of 
law," as those terms in the treaty, I think, are to be under- 
stood. The course, too, of this tribunal, in its primary and 
most important proceedings, was so prescribed as to be most 
convenient and favorable to the cl^mants. These proceedings 
were to be had in Florida where the injuries, if any, occurred, 
and where the claimants and their witnesses resided. They 
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were, moreover, ex parte proceedings ; the laws not providing 
for the employment of any agent or counsel on the part of the 
government, nor even requiring of the claimants to notify the 
government of their pendency in any form or manner. Under 
such circumstances, it seems to «ne that it can furnish no 
cause of reasonable complaint to any that the government, 
before consenting to be bound and concluded.by decisions or 
decrees rendered upon such loose and ex parte proceedings^ 
should have provided, in some suitable way, for the review 
and correction of them. 

The public security demanded such a provision ; and, I 
think, that none will deny the competency of the government 
to make it, who admit its competency to create such tribunals 
and authorize such proceedings and decrees. 

In this instance the government, by the above recited acts 
of 1828 and 1834, have conferred or attempted to confer sUch 
a revisory power upon the Secretary of the Treasury ; and the 
only questions made by the counsel for the claimants relate 
to the extent of the power so conferred, and to the propriety 
and constitutionality of conferring it on an executive officer, 
as they denominated the Secretary of the Treasury. I do not 
understand them as denying that Cotigress had the right to 
establish such a supervisory power, and to give it whatever 
extent was deemed proper. They only question the extent 
and manner in which it. has been here granted and invested. 

They contend, first, that by the proper construction of the 
acts of Congress, the supervisory power of the Secretary of 
the Treasury is limited to the preliminary question of juris- 
diction ; namely, to inquire and to decide whether the case 
was one within the jurisdiction of the judge who had adjudi- 
cated it ; and that consequently, where the case was found 
to be within his jurisdiction, the decree or award of the judge 
was not further subjecit to the review of the Secretary, but 
was, in all things, and especially as to the amount or sum 
awarded, ^na/ and conclusive on the Secretary, and that he 
was bound to pay it. 

I cannot concur in this limited construction. It seems to me 
to be Bgainst the intention and language of the acts in ques- 
tion. If it were the intention of Congress to limit the super- 
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visory power of the Secretary to the mere legal question of ju- 
risdiction, the language they have used is quite inappropriate 
and Strang^. That language directs that the Secretary shall 
pay, ,^ on being satisfied that the same [the decision of the 
judges] is just and equitable, within the provisions of said 
treaty." The terms "just and equitable" seem to be pecularly 
applicable to. the Tnerils of the case, rather than to the mere 
question of jurisdiction. The Secretary must be satisfied that 
the " decision" of the judges is "just ap4. equitable," and to ena- 
ble hitti to review it, the evidence on which that " decision" was 
founded is to be referred to him. Under such a provision as 
this, it seems to me impossible to consider the Secretary's 
power of supervision as limited to the question of jurisdiction 
—a question preliminary, and not involving the merits of the 
case, its justice and equity; and yet its justice and equity are 
the very considerations to which his attention and supervision 
are directed. 

There was certainly as much reason for a supervisory 
power in respect to the merits of the case as to the question 
of jurisdiction. The expressions of the acts correspond with 
what seem3 to me to be the reason and intention of the acts ; 
and, in my judgment, it is clear that the supervisory power 
of the Secretary is co-extensive with that of the Florida 
judges, and embraces all questions of jurisdiction and merits 
involved in the decisions of those judges. 

If this be not the proper construction, then that whole sec- . 
tion of the act creating and conferring this supervisory power 
was nugatory and useless; for, ac^pording to the arguments 
and admi^ioiis of the counsel for the claimants, the decisions 
of the. Florida judges, being the decisions ot courts or tribu- 
;ials of special and limited jurisdiction, were null and voii^ 
and to be so treated and regarded by all, unless their ^'i/r£^(/{c- 
tion appeared on the face of their proceedings. No act of 
Congress was, therefore, necessary to authorize the Secretary, 
or any one else, to disregard such decisions that were in 
themselves null and vpid ; and the construction, therefore, 
which would liniit bis revision to the question of jurisdiction 
Would refuse an^ effect to the provision of an act of Congreap^ 
and impute to that body the folly of a vain and nugatory 
legislation. 
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I may add that the construction which I have here given 
to that part or section of the acts now in question, is that 
which has been received and acted upon from the firsts and 
for a quarter of a century past. During that period, succes- 
fiive Secretaries of the Treasury have assumed and exercised 
the power of revising the decisions in question upon their 
merits; and in respect to the amounts awarded, paying so 
^ much only as seemed to them to be ^ just and equitable.** In 
my opinion, the construction so received and acted upon was 
correct 

But the counsel of the claimants contend, secondly, that 
''such a construction of this section '^ (the section conferring 
on the Secretary the power of revision) ** as would confer 
this power on the Secretary of the Treasury, cannot be re- 
ceived and enforced without overturning the plainest princi- 
ples of constitutional and public law. If the section cannot 
be made to bear another construction, then it must be wholly 
rejected, as being inconsistent with the treaty, and, therefore, 
repugnant to the constitution of the United States.** 

By the treaty, the injury " of the suffering party is to be 
established by process of law.** It is absurd to say that this 
provision would be satisfied by a decision of the Secretary of 
the Treasury. 

"Such a. decision is no process of law.** 

Such is the confident and imposing statement made by the 
counsel of the claimants. 

I must say, Vith great respect,' that it seems to me to be 
erroneous in all its conclusions. 

It assumes that the section in question, according to the 
construction which has been given to it, and has long pre- 
vailed, is inconsistent with the treaty— therefore repugnant to 
the constitution, and to be wholly rejected as null and void, 
because of its unconstitutionality. 

I cannot admit either the premiscfs or the conclusion. 

For the present, and for the sake of the argument, let it be 
taken for granted that this section of the act of Congress does 
conflict with the treaty, and then it may be asked, how aiid 
why is it that the act of Congress, subsequent in date to 
the treaty, is to fall null and void in that conflict ? The con- 
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stitution of the United States does not affect the question — 
has nothing to do with it. Its only provision relating to the 
matter is that ^this constitution, and the laws of the United 
States which shall be made in pursuance thereof, and all 
treaties made, or which shall be made, under the authority of 
the United States, shall be the supreme law of the land." 

An act of Congress, then, is as much a supreme law of the 
land as a treaty. They are placed on the same footing, and 
no preference or superiority is given to the one over the other. 
The last expression, then, of the law giving power must pre- 
vail $ and just for the same reason, and on the same principle, 
that a subsequent act must prevail and have effect, though 
inconsistent with a prior act ; so must an act of Congress 
have effect, though' inconsistent with a prior treaty. 

I am not insensible to the sanctity of treaties, and appreci- 
ate the public importance of their faithful observance. But 
their, moral effect, and their obligation under the laws of na- 
tion^, is not now the subject of consideration. The question 
before us involves the legal effect of treaties under our con- 
stitution, and the political powers of this government in re- 
spect to them. To say that a treaty annuls every act of 
Congress that cqmes in conjSict with it, is to place the whole 
political power of the government in perpetual subjection to 
it The supreme political and legislative power of this coun- 
try is placed in the hands of the government of the United 
States, under the constitution, and its acts are uncontrollable, 
except only by that constitution; and that constitution does 
not say that Congress shall pass no law inconsistent with a 
treaty, and it would have been a strange anomaly if it had 
imposed any such prohibition. 

There may be cases of treaties so iivjurfous, or which may 
become so by change of circumstances, that it may be the 
right and duty of the government to renounce or disregard 
them. Every government must judge and determine for 
itself the proper occasion for the exercise of such a power ; 
and such a power, I suppose, is- impliedly reserved by every 
party to a treaty, and I hope and believe belongs inalienably 
to the government of the United States. It is true that such 
a power may be abused, so may the treaty-making power 
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and all other powers. But for our security against such abuse, 
we mayeLud must rely on the integrity, wisdom, and good faith 
of our g:overnment. 

I will pursue this subject no further than to state distinctly 
that, in my jndgnnent, if there be in this case such a conflict 
as the counsel for the claimants suppose, between the acts of 
Congress and the treaty, the treaty miist yield to the acts, and 
not the acts to the treaty; and I cannot but think that the 
very distinguished counsel who has advanced the contrary 
opinion would surrender it upon further reflection. There is 
certainly ^no one whose judgment, on a constitutional ques- 
tion, is entitled to more deference and respect. 

It remains for me to notice that other proposition of the 
counsel for the claimants : that the said acts of Congress, con- 
strued as they have been, to give to the Secretary of the Treas- 
ury a general supervisory p&wer over the decisions of the 
Florida judges, is inconsistent with the treaty. 

The argument to support this proposition is that, " by the 
treaty, the injury of the suffering party is to be established by 
process of law^ and " that it is absurd to say that this pro- 
vision would be satisfied by a decision of the Secretary of the 
Treasury." 

The counsel for the claimants have neither given nor at- 
tempted to give any other definition of the words, "by pro- 
cess of law," thaty that particular and technical one which it 
bears in our municipal code. I have endeavored to show, and, 
I think, satisfactorily, that no such technical or municipal rule 
can be applied to the construction of a treaty. Besides this 
rejected definition, or municipal rule of construction, they 
have not attempted to give in any other way the meaning of 
the phrase in question, or its general sense, as used in the 
treaty. 

Taken in that general sense in which the language of trea- 
ties must be regarded, and taken in connexion with the clause 
of which it forms a part, I have supposed that the government 
of the United States was thereby bound to create some legal 
proceeding — some judicature^ in and by which the injuried 
parties might be furnished with the means of having their 
claims established and adjudicated ; and that the terms ^ by 
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process of law," meant therefore such legal proceedings and 
judicature. What that legal proceeding, or that judicature 
should be^ was left entirely to the discretion of the govern- 
ment, and to its plenary power. It had the right to create^ for 
the purpose, a special and extraordinary tribunal apart from 
the constitutional courts of the country, and to prescribe its 
course of proceeding, the extent of its authority, its mode of 
action, and the efficacy of its decisions, choosing whomsoever 
it might think proper for the judges or members of that court 
or tribunal. All these rights are but undeniable parts of the 
proposition that the government, in virtue of its general 
right of sovereignty, and in the execution of its general pow- 
ers, may create such special legislative courts, on proper oc- 
casions, and with jurisdiction properly defined and guarded, so 
as not to interfere with the constitutional judicial power. 

The counsel for the claimants do not, as I understand them, 
contest either this power of the government, or that this was 
a proper occasion for its exercise. It seems to me, however, 
to be incontesttble as well as uncontested. If, therefore, the 
government was left free by the constitution, and the treaty^ 
with unlimited power and discretion to prescribe by law the 
order of proceeding and the tribunal, its composition, and 
course of adjudication, how- can it be said that they have 
transcended their power or violated the treaty by the acts 
referred to? If the government was free to constitute the 
proceeding and tribunal as it pleased, why might it not ap- 
point the Secretary of the Treasury, as well as the judges of 
the superior courts of Florida 7 • 

l^ in the speeial judicature established to decide on these 
claims, the government had thought proper . to vest in one 
judge an original power to investigate and decide these claims, 
and in another judge the power to revise those decisions, this 
could hardly have been considered as absurd, and would 
hardly have been so denontinated. The absurdity, if any, 
must then consist in vesting that power of revision in the 
Secretary of the Treasury. The objection is to him ; and my 
answer to it is, that the government had the power to vest 
Ihat jurisdiction in whom they pleased, and having vested it 
in the Secretary, his appointment is valid, however injudi- 



Digitized by VjOOQIC 



348 HON. JOHN J. CRITTENDEN 

Power of Sec'ry of TreaBury Respeeting Certain Florida ClaiDdfl. 

ciouSy or evea absurd the selection may have been. It is not 
for me to vindicate the wisdom of the government. The 
question under discussion regards the legal validity of its 
acts, and that depends only upon its power. And, it had, in 
my opinion, power to select the Secretary and vest him with 
the revisory power in question. He was, as respects those 
claims, just as much ^ judge as were the judges of the supe- 
rior courts of Florida, Their jurisdiction was a thing sepa- 
rate and apart from their duties and their powers as Secre- 
tary and as judges of those superior courts. It was a differ- 
ent trust and a special delegation to them, and their designa- 
tion, by official tith'S, was only another mode of describing 
and identifying their persons. The decisions of the Florida 
judges on these claims derived no sanction or authority from 
their official character as such, for they acted in these mat- 
ters solely and exclusively under the delegation of those acts 
of Congress, and from them their decisions derive their whole 
force and character. 

The Secretary of the Treasury derives his authority to re- 
vise those decisions from the same source, and, in respect to 
the subjects submitted to their jurisdiction, is just as much a . 
judge as they are judges. The same law that made them 
judges of these matters, made him also a judge ; and his pro* 
ceedings, therefore, in respect to these cases, is just as much 
iBi matter of legal and judicial proceeding as theirs ; and there 
is no more incongruity in making him a revisory judge over 
their proceedings than there would haye been if, instead of 
being describecLin the acts of their appointment as judges oi 
the superior courts of Florida, they had been described as 
Colonel A. and Major B. of the Florida militia ; and their de- 
cisions derive no more judicial sanction from their being 
called judges, than they would have derived of military sanc- 
tion from their military denominations. They are, in truth, 
special judges under these special laws — the Secretary and 
the Florida judges standing on the same footing, and deriving 
their official character and their official authority, so far as 
concerns the present subject, from the very same legislative 
act. The very same acts which make judges of the persons 
to whom original jurisdiction of these cases is given, equally 
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make him a judg^e to whom the supervisory jurisdiction is 
given. Their other official titles weigh nothing; and it is a 
play on words and names to represent the supervision of the 
Secretary as that of an executive officer over the proceedings 
of a judicial officer. If it were an objection to the Secre- 
tary's exercising such a function, that he held his office at 
the pleasure of the President, and was removable at his 
will, so did the judges of the superior courts of Florida hold 
their office ; they, too, were removable at the pleasure or 
discretion of the President. 

But I am pursuing this subject too far. The treaty has left 
it entirely to the government of the United States to consti- 
tute the tribunal that was to decide those cases as it pleased, 
without restriction or limitation ; and I cannot, therefore, see 
how the tribunal or court which has been created can be tn- 
consislent with the treaty that gave that unlimited power. 

But what would the claimants be profited if the arguments 
of their counsel were successful in establishing that so much 
of the act as gave a general supervisory power to the Secre- 
tary, was to be rejected for inconsistency with the treaty or 
the constitution ? 

The authority given the Secretary to pay is so couplet] with 
the authority to receive, and made so dependent upon it, that 
the authority to pay must cease with the authority to revise. 
No authority is given simply to pay the decisions of the 
Florida judges. There must be a revision and approval of 
those decisions before there is any authority to pay. 

If that supervision is by any cause prevented, the author- 
ity that was to arise out of it cannot take effect. And if I 
am correct in this, the success of the argument would be the 
defeat of the application to the Secretary for payment. 

With these remarks and explanations, my answer to the 
question under consideration is, that the decrees alluded to 
are not final, but are subject to the general revisory power of 
the Secretary of the Treasury. 

For the remaining question, I answer, that, so far as I am 
informed, no uniform or settled rule was observed in the de- 
cisions of the Florida judges, in respect to the measure of 
satisfaction awarded by them. 
Vol. V— 23 
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What in each case ought to be the measure of satisfaction, 
according to the laws and usages of nations, is a question of 
great extent, and not free from difficulty or dispute. The 
United States having claimed from Great Britain compensa- 
tion, under the treaty of Ghent, for slaves and other property 
carried away at the close of the war of 1815, and Great 
Britain denying her liability, it was agreed to refer the ques- 
tion to the decision of the Emperor of Russia, who decided 
in favor of the United States, that a just " indemnification ** 
for the slaves and property taken away should be made upon 
this award, or rather upon a convention of the two countries 
to carry it into efiect ; a dispute arose as to the measure of 
indemnification, or, in other words, whether it did not require 
interest to be paid on the value of the slaves, as well as that 
value itself. The government of the United States insisted 
that interest was a part of the indemnification, but this was 
controverted by the British government, and the question was 
only settled between them by compromise. Pending that con- 
troversy, the distinguished Attorney General, Mr. Wirt, was 
then called on by the then Secretary of State for his opinion 
on the question. Mr. Wirt, referring to decisions of Sir John 
Nichol and Sir William Scott, in the English courts of ad- 
mirality, as maintaining the same, gives it as his opinion 
that the interest, according to the usage of nations, is a neces- 
sary part of the just indemnification awarded by the Emperor 
of Russia. In respect to the question of interest, there is a 
strong analogy between that case and the one now under con- 
sideration. 

And this opinion of Mr. Wirt seems to be in accordance, also, 
with the general doctrine of " national law,*' as understood 
and stated by Rutherford in his Institutes, {vol. I ^ page 405.) 

The moral philosophy, however, of such writers, goes far 
beyond the bounds of any recognised legal obligation, and 
their speculations on ethics are but partially adopted into 
the law of nations, or into any municipal code. The dispute 
between this government and that of Great Britain resulted 
in no decision of the question. They persisted in their diflTer- 
ent opinions, and the contested question of interest was only 
settled by compromise. 
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I confess that I know of no actual precedents between na^ 
tion and nation that settle the question the one way or the 
other. But this I do know, that there is no class of questions 
which have been more frequently presented to the courts of 
England and the United States, than those which respect the 
allowance of intere.st, or some compensation in lieu of it ; and 
none in respect to which, whether considered as questions of 
law or equity, there has been more controversy, or more var- 
ious or contradictory decisions. And it may be said, I think, 
without fear of contradiction, that there in scarcely any sub- 
ject of litigation in regard to which more is left to depend 
upon circumstances and the arbitrament of the judge. It 
would not be difficult, I believe, to illustrate all this more 
fully, but I shall content myself, on this occasion, by referring 
to the celebrated letter of Mr. Jefferson to the British Minis- 
ter, Mr. Hammond, on the subject of interest claimed by Brit- 
ish creditors from their American debtors, after the close of 
the revolutionary war. A reference to and an extract form it 
will be found in the 2d volume of Dallas's Reports, page 
104, &c. 

Considered, however, as a general question, depending on 
principles of law, I confess that I am now strongly inclined to 
concur in the opinion of Mr. Wirt, that indemnification, or 
satisfaction for property illegally taken or destroyed, includes 
not only its value, but interest upon that value, as an equiv- 
alent for the loss of the use of that property ; and I should 
probably advise you, in the particular cases now before you 
to adopt that measure of compensation, if a different rule in 
respect to the allowance of interest in the same class of cases 
had not been so thoroughly and long established in your de- 
partment as to make it, in my judgment, binding upon you. 
The respect which is given to precedents, and their force and 
effect, are too familiar in our laws and courts of justice to 
require any discussion. I readily admit that this doctrine has 
its limits ; and that, like every doctrine of the law, however 
sound, it may be carried to unwarrantable extremities. 

But, on the other hand, it is not to be denied that a long 
series of uniform decisions on the same point becomes conclu- 
sive evidence of the law, and has, therefore, the effect and 
force of law. 
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It is a wise doctrine, founded upon reason and experience. 
Its maxim is stare decisis. It was, as he himself expresses, 
the * wish** and the ** comfort" of that enlightened and cele- 
brated English judge, Lord Kenyon, to follow in the ** foot- 
steps" of his '* predecessors," and to stand super antiquas vi€is. 
And these expressions are recited with, approbation by our 
no less distinguished countryman, Chancellor Kent, in his 
commentaries, {vol. l^ p. 4*71.) 

It is true that this is a doctrine which belongs more partic- 
ularly to courts of law ; but in its reasons and principles it 
has some application to all oi&cial public transactions, and 
tends to give stability, uniformity, and certainty to the ad- 
ministration of law by the executive department of govern- 
ment. And it is more especially applicable to the official 
functions and duties which former Secretaries of the Treasury 
have exercised, and which you are now called upon to per- 
form in relation to the subject in question, because they are 
in their nature judicial. 

What, then, has been the course of decision by your prede- 
cessors on this subject 7 And what is its proper and legiti- 
mate effect ? 

Of the claims provided for by the treaty and by the acts of 
Congress before mentioned, it appears that, during the last 
twenty-five or twenty-six years, more than two hundred have 
been from time to time adjudicated by the Florida judges, 
and presented at the Treasury Department for revision and 
payment by the Secretary ; that, in the great majority of 
cases, interest was allowed by those judges in their decrees 
and awards ; and that, in every such instance during that 
whole period of time, the claim for interest has been decided 
against and rejected by every Secretary of the Treasury. 
These Secretaries were by law made special judges in this 
matter, with final jurisdiction. Their decisions must be pre- 
sumed to have been made with deliberation, and upon due 
consideration of the before mentioned acts of Congress and 
of the treaty, so far as it was, by reference, made part of 
them. 

The opinions of several Attorneys General who were offi- 
cially called on for their advice, have sanctioned those decis- 
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ions, without the dissent of any one of them, so far as I am 
informed. 

Some years ago, Mr. Attorney General Nelson, in an opin* 
ion given by him on this very subject, declared this question 
of interest not open for discussion. He considered it then as 
settled^ by previous decisions and practice, that no interest 
was to be allowed. 

In that opinion I concur. It has ever since been followed ; 
and, if any number of decisions by your predecessors, with 
any sanction of time and practice, can establish a ruling 
precedent, or settle a legal question of construction, such a 
precedent and construction must be considered as established 
and settled in this instance. And it seems to me, sir, that 
the rule of deciding, which has been so often repeated and so 
firmly established, ought to be regarded by you as a binding 
authority. 

It results from these views, that the interest which may 
have been awarded in the decisions of the Florida judges 
cannot be allowed by you, or paid by the Treasury Depart- 
ment, consistently with the long settled construction of the acts 
of Congress applicable to this subject ; and that it ought not 
therefore, to be so allowed or paid. 

The case of the administrator of Reddin Blunt, which yoti 
lately referred to me for my opinion, is so identical with the 
case above discussed that it need not be further adverted to 
than to say, that the views and opinions which I have ex- 
pressed are considered by me as equally applicable to both 
cases. 

If, owing either to the law or to the construction and admin- 
istration of the law, any injustice has been done to these claim- 
ants. Congress can give adequate redress; and it is much 
better it should be left to their high and unquestionable 
power, than that you should exercise any doubtful authority 
or discretion in granting that redress by a departure from the 
settled and unvarying course of your predecessors. 

If Congress shall be satisfied that any wrong has been done 
or any error committed, they will doubtless correct it in that 
liberal and indulgent spirit with which public treaties are 
and ought to be regarded. 
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I wish it to be understood that I give no opinion as to the 
constitutionality of the particular mode in which the special 
judges of the claims were appointed or designated, namely : 
by an act of Congress. 

No exception has been taken to it by the claimants, nor 
any question proposed to me involving its consideration. For 
that reason, and because that act has been so long recognised 
and acted under, I have forborne to consider or to express 
any opinion upon the point alluded to. 

It is a matter of regret to me that these remarks have been 
drawn out to such a length. You will be able, I hope, to find 
in them distinct and intelligible answers to all questions pro- 
pounded by the late Secretary, Mr. Walker, and by yourself. 

I have endeavored to consider this subject, and the able 
arguments of the counsel for the claimants, with all the care 
and impartiality of which I am capable. I am no controver- 
sialist in this matter. The questions which have been sub- 
mitted to me are mere questions of law, and my answers are 
but the strict result of that law as I understand it. 

In conclusion, I have only to add, that, feeling a just diffi- 
dence in myself, it is a gratification to me to know that the 
opinions I have here expressed are but advisory, and that in 
your better judgment a security will be found against any 
errors I may have committed. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

J. J. CRITTENDEN. 

Hon. Wm. a. Graham, 

Acting Secretary of the Treasury. 



APPROPRIATION FOR THE POST OFFICE DEPARTMENT. 

Tbe appropriation of thirty-iSve thooaand doUars for defrajring ezpeiwea on acconnt 
of mail depredationa and for special agents, contained in the act of Congres» 
passed 3d March, 1851, is for the fiscal year commencing on the 1st of Jaly» 
1851, and ending on the 30th Jane, 1852. 

And as that amount is all that was appropriated for mail depredations and special 
agents, the Postmaster General is not authorized to apply the whole of it to the 
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payment of special agents to the ezclqaion of moh expeneea aa may be incidental 
to mail depredations ; bat he shonld apportion and apply it to both objects, ac- 
cording to his judgment and discretion. 

Attorney General's Office, 

April 18, 1851, 

Sir : I have had the honor to receive yoar letter of the 17th 
instant, submitting for my opinion several questions relating 
to the construction of an act of Congress passed the 3d day of 
March, 1851, entitled "An act making appropriations for the 
service of the Post Office Department during the fiscal year 
ending the 30th of June, 1852, and for other purposes.** 

That act contains the following appropriation : " For mail 
depredations and special agents, thirty-five thousand dollars.** 
Your first question is, What year is designated by the lan- 
guage "present year** in this law? — whether the present cal- 
endar year, the present fiscal year, or the next fiscal year? 
My opinion is, that the words mentioned must be understood 
as referring to and Aieaning the fiscal year for which Con- 
gress was by that act legislating and making appropriations* 
namely : the year commencing the 1st of July, 1851, and end- 
ing the 30th of June, 1852. 

Your second question is. Whether the words "this purpose** 
relate to the annual salary alone of special agents, or whether 
they limit the entire expenditure, under the general head of 
mail depredations and special agents, including the travelling 
and other incidental expenses of such agents, and expendi- 
tures made by postmasters, to thirty-five thousand dollars for 
the year ? My reply to this question is, that, as the sum of 
thirty-five thousand dollars is appropriated, and is all that is 
appropriated, for mail depredations and special agents, you 
are not, as I think, authorized to apply the whole amount to 
one of the specified objects in exclusion of the other — to the 
payment of salaries to those special agents to the exclusion 
of such expenses as may be otherwise incidental to "mail 
depredations.** 

The whole sum is appropriated for the whole service, in- 
cluding the travelling expenses of agents, and all other inci- 
dental expenditures ; and it is left to the Postmaster General 
to apportion and apply it to the several objects included 
within that service, according to his judgment and discretion. 
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The pressure of other business compels me to be very brief; 
but I hope that I have said enough to make my answers to 
your questions distinct and intelligible. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

J, J. CRITTENDEN. 
Hon. Nathan K. Hall, 

Postmaster General, 



INTEREST ON ADVANCES FOR TRANSPORTING THE MAILS. 

The moneys advanced to the contractors for transporting the mails from New York 
to Chagres were so advanced as a favor and boanty to the enterprise, withoat 
provision for interest or repoyment nntil the passage of the act of 3d March* 
1851. 

Under that act interest at the rate of six per cent, per annum ii to be compated 
and charged, but only from the date of its passsge. 

The time when the service is to be understood as having commenced, under the 
contract with A. G. Sloo, is more a question of lact than of law, and ought to 
be determined by the psrties. 

Office of the Attorney General, 

April 22, 1851. 
Sir : I have had the honor to receive your letter of the 19th 
instant, propounding certain questions arising out of the case 
of George Law and others, on which you are pleased to re- 
quest my opinion. The case and questions cannot, perhaps, 
be more briefly described than in the following extract from 
your letter, to wit : ** Enclosed herewith you will find a copy 
of the contract of George Law and others, assignees of A. G. 
Bloo, for the transportation of the mail in steamships between 
New York and Chagres, and also a copy of a mortgage or 
deed of trust, executed by the said Law and others, to secure 
to the United States the advance of one year's mail pay, to 
wit: The sum of two hundred and ninety thousand dollars 
under the act approved 3d August, 1848. These contractors 
have been performing service in three ships since the 1st of 
December, 1848. In stating their account under the acts of 
Congress approved 28th September, 1850, and 3d March, 1851, 
to both of which your attention is invited, it becomes neces* 
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Bary to settle two points, namely: 1st. From what date inte- 
rest is to be charged by the government on the advance above 
mentioned, and whether any interest which had accrued be- 
fore the date of the act last mentioned, is to be considered as 
released by the provisions of that act. 2d. From what date 
is the ten years of service to be understood as having com- 
menced. The contractors insist that it must be only from the 
first of October, 1849, when they commenced the performance 
of full service, while it is suggested that it may be from the 
first of December, 1848, when they commenced the perform- 
ance of partial service under their contract. Inasmuch as con- 
siderable amounts depend on the decision of these questions, 
I have to ask the favor of your opinion upon them at your 
early convenience." 

I have examined the several acts of Congress referred to 
by you, being all, I believe, that have any bearing on the sub- 
ject. From all these it appears that the advance of money 
alluded to in your first question was made by the government 
to encourage and promote an enterprise in which private in- 
terests were combined with objects of public policy. It was 
a favor and bounty upon the enterprise. No time was spe- 
cified for the repayment of the money by the act of Congress 
which authorized and directed its advance, and the law was 
silent as to any charge or interest on the amount advanced. 
So the matter remained till the act of the 3d of March, 1851, 
by which it was provided that the Secretary of the Navy 
should require said money to be refunded by deductions of ten 
per cent, annually from the compensation to which the con- 
tractors would be entitled for the transportation of the mail ; 
and that interest, at the rate of six per cent, per annum, 
should be paid on the balance (balance of the money ad- 
vanced) still due '*from and after the passage of this act." 

This, as it appears to me, makes a plain case, and enables 
me, without a doubt, to answer your first question by stating 
that interest is chargeable only from the 3d day of March* 
1851 — the date of the passage of the act last mentioned. I 
can discover nothing in the contract or mortgage that can af- 
fect the result at which I have arrived by construction of the 
acts of Congress above referred to. 
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Your second question admits of more doubt. "From what 
date the ten years of service is to be understood as having 
commenced," is more a question of fact than of law, and very 
proper to be adjusted between the department and the con- 
tractors, who ought best to know the facts and the meaning 
of their own contract, out of which the question arises. I am 
not prepared at present to give any further advice on the sub- 
ject, and am led to believe that it has become unimportant by 
having heard that the difficulty growing out of this question 
has been settled in your department. 

If, however, this information which I have received be in- 
correct, and you shall fail to adjust the difficulty, it will give 
me pleasure to render any assistance that my opinions can 
^ffi)rd, by answering any further questions which you may 
think proper to propose to me. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

J. J. CRITTENDEN. 

Hon. W. A. Graham, 

Secretary of the Navy, 



THE FRANKING PRIVn.EGE OP SENATORS AND REPRESENTA- 
TIVES. 

The franking priyilege of Senators and RepreaentatiTes in CongresB commenoes 
with the term for which they are respectively elected, or from the period of their 
election, in cases where that occurs after the commencement of a term. 

The privilege is given to them as members of Congress daring their terms of ser- 
vice, without any reference to the time when they take their seats or the oath of 
office. 

So far as relates to this purpose, they are members of Congress by their election 
and acceptance. 

Office of the Attorney General, 

April 23, 1851. 
Sir : I have received your letter of the 21st instant, and, in 
reply to the question you have been pleased to submit to me, 
I have the honor to state that, after examining the various 
acts of Congress to which you refer, and which, I believe, are 
all that relate to the subject, my mind has been brought to 
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the conclusion that the franking privilege of members of 
Congress (Senators and Representatives) commences with 
the term for which they were respectively elected, or from 
the period of their election, where that occurred after the 
commencement of the term for which they were elected. So 
far as relates to this purpose, they are members of Congress 
by their election and acceptance before taking their seats or 
oaths of office, and the privilege is given to them as mem- 
bers, during their term of service, &c., without any reference 
to the time when they take their seats or the oath of office. 

To illustrate this, take the case of the Hon. Hamilton Fish, 
lately elected a Senator from the State of New York. If he 
had been elected before the 4th of last March, when the term 
of his predecessor expired, he was entitled to the franking 
privilege from that day; and if elected after that day, then 
from the period of his election and acceptance. And the lat- 
ter is to be presumed unless there be known circumstances 
to repel the presumption. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

J. J. CRITTENDEN. 
Hon. Nathan K. Hall, 

Postmaster General, 



THE GOVERNOR AND LEGISLATIVE ASSEMBLY OF OREGON. 

By the act of 14tb Angnst, 1848, efltablishing a territorial goYemment in Oregon, 
the legislative power and authority were yeated in a legislative aasembly, consisting 
of a council and honae of representatives; and the concnrrence in, and approval 
of, the acts of that body by the governor was not made necessary. 

That act conferred authority npon the legislative assembly to locate the seat of 
government for the Territory. 

By the act of 11th Jane, 1850, making appropriations for pnblic bnildtngs in that Ter- 
ritory, the governor was invested with a concorrent and equal authority with the 
legislative assembly in the application of the money. 

Any law enacted by <Iie legislative assembly of Oregon, which embraces more than 
one subject, is in violation of the act of Congress establishing that Territory, and i« 
utterly null and void. 

Office of the Attorney General, 

April 23, 1851. 
Sir: The papers lately received from the Hon. John P. 
Gaines, which I communicated to you, and which you were 
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pleased to refer to me for my opinion thereon, have been care- 
fully examined and considered. 

They consist, 1st, of what purports to be an act of the leg- 
islative assembly of the Territory of Oregon ; 2d, a message 
from Governor Gaines to that assembly, bearing date 3d of 
February, 1851, expressing, for reasons given, his dissent to 
that act, and his refusal to participate in its execution ; and, 
3d, an opinion of the United States attorney for that Ter- 
ritory, given on the application of the Governor, against the 
validity of the said act. 

The only acts of Congress which I have found relating to 
the subject are " An act to establish the territorial govern- 
ment of Oregon," passed 14th August, 1848, and "An act to 
make further appropriations for public buildings in the Ter- 
ritories of Minnesota and Oregon," passed June 11, 1850. 

By the first of these acts the legislative power and author- 
ity are vested in the legislative assembly of the Territory, con- 
sisting of a council and house of representatives ; and the 
concurrence or approval of the Governor is not requisite to 
the validity of their acts of legislation. The power ** to locate 
and establich the seat of government for said Territory at 
such place as they may deem eligible," is expressly given to 
that assembly by the 15th section of that act. 

It may be a question how far this general and exclusive 
power of legislation has been qualified by the act of Congress 
above mentioned of the 11th of June, 1850, in the instances 
therein embraced. That act, in its 1st section, provides " that 
the sum of twenty thousand dollars each be and the same is 
hereby appropriated, out of any money in the treasury not 
otherwise appropriated, to be applied by the governors and 
legislative assemblies of the Territories of Minnesota and 
Oregon, at such place as they may select in said Territories, 
for the erection of penitentaries ;" and in its Sd section it fur- 
ther provides ** that the sum of twenty thousand dollars, &c., 
be and the same is hereby appropriated, &c., to be applied by 
the governor and legislative assembly of the Territory of Ore- 
gon to the erection of suitable public buildings at the seat of 
government of said Territory." 

This last section does not, in my opinion, conflict or inter- 
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fere with the previous exclusive power of the assembly to 
" locate" their seat'of government as they thought proper. It 
gives the governor no control or voice on that question ; but^ 
the seat of government once fixed by the assembly, it does 
give him a concurrence and equal authority with them in the 
application of the money to the purpose designated. This 
concurrence was required propably as an additional security 
for the proper expenditure and use of the money granted. 
And to this extent, and in reference to the use of this money, 
the legislative power of the assembly is qualified, and they 
cannot dispose of it without the concurrence of the governor. 
' In regard to the 1st section of the act and the appropriation 
of the twenty thousand dollars for the erection of a penitentiary 
in Oregon, the act is too explicit to leave any room for con- 
struction. That money, in the words of the law, is ** to be 
applied" by the governor and legislative assembly of Oregon, 
at such place as they may select, for the erection of a peni- 
tentiary. By the force of this language the governor must 
have a concurrent and equal power with the assembly not 
only in the application of the money to the erection of the 
necessary buildings, but in the selection of the place where 
they are to be erected. 

On the other topics presented in the message of Governor 
Gaines, and in the written opinion of the United States attor- 
ney, it is unnecessary, perhaps, for me to say more than that 
I entirely concur in the views expressed by those gentlemen. 
The act of Congress which established the territorial govern- 
ment of Oregon, and from which its legislative assembly de- 
rives its existence and its power, expressly and imperatively 
declares that ** to avoid improper influences, which may result 
from intermixing in one and the same act such things as 
have no proper relation to each other, every law shall em- 
brace but one object, and that shall be expressed in the title." 

That the act of the legislative assembly in question does 
"embrace more than one object," and that it is, therefore, in 
violation of the act of Congress, is a proposition that cannot 
be made plainer by argument. The same act of Congress 
declares what shall be the consequences of such a violation 
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of its provisions, namely, that the territorial act "shall be 
utterly null and void." 

My opinion, therefore, of the act in question is, that it is 
null and void in all its parts, and consequently can give no 
legal validity to any thing done under color of its authority. 
This statement, with the message of the governor, the act of 
the legislative assembly, and the opinion of the attorney of 
the United States for the Territory, will present the subject 
fully, and enable you to give whatever direction may be 
deemed proper. 

I shall be gratified if the remarks I have made shall in 
any degree facilitate your examination and decision of the 
subject. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

J. J. CRITTENDEN. 

To the PREsroBNT. 



COMPENSATION OF CERTAIN PAYMASTERS. 

The additional compensation of paymasters employed in the payment of yolnnteers 
daring the late war with Mexico, authorized by the act of I2ih Angost, 1848| 
may be continued op to the time of the payment of the Yolanteers who retomed 
home nnpaid at the end of the war. 

Office of the Attorney General, 

April 22, 1851. 

Sir : I have considered the question presented in your letter 
of the 20th of February last, as to the time up to which the 
additional compensation allowed to paymasters employed in 
the payment of volunteers during the late war with Mexico 
should be computed, under the act of 12th August, 1848, and 
now have the honor to submit the conclusions at which I 
have arrived on the subject. 

By the 1st section of the act referred to it is enacted, " That 
the Paymaster General be, and he is hereby, authorized to 
allow any of the paymasters of the army who shall have 
been employed in the payment of volunteers during the late 
war with Mexico, such a commission, not exceeding one-half 
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of one per centum, on all sums disbursed by them as aforesaid, 
as he should deem a reasonable compensation for the risk 
and labor attending such service ; provided, that the said 
commission to any one paymaster shall not exceed one thou- 
sand dollars per annum from the commencement to the close 
of the war." 

Some of the volunteer corps who served until the end of 
the war were, it seems, not paid until after their return to the 
United States, and the question is whether the paymasters 
employed in their payment are entitled to the compensation 
provided in the act above mentioned up to the time such 
payments were made. 

Upon a rea.sonabIe and liberal interpretation of the act, I 
am of opinion they are entitled to such compensation. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

J. J. CRITTENDEN. 

Hon. Charles M. Conrad, 

Secretary of War. 



CLAIMS FOR SERVICES RENDERED THE CHEROKEES. 

The claims of Thompson Sl Harris, for professional services rendered by them for 
the Cherokee Indians, cannot be lawfully allowed and paid oat of the appropria- 
tions made by Congress to csrry into efiect the treaties of 1835 and 1846. 

The terms of the act of 1850 require payment to be made to the Indians, and those 
of the act of 1851 require it (o be made in conformity with the treaty of 1846. 

Both of the treaties in efiect require the moneys stipulated to be paid, to be divided 
among them equally, and paid to them individually. 

The' question, however, is ret judicata. 

Attorney General's OpFrcE, 

April 26, 1851. 

Sir: By 5'our letter of the 25th instant, you are pleased to 
inquire of me whether it is proper and lawful for your depart- 
ment, under the treaties with the Cherokee Indians of the 
29th of December, 1835, and of the 6th August, 1846, and 
under the acts of Congress of the 30th of September, 1850, 
and of the 27th of February, 1851, making appropriations of 
money to be paid to said Indians in virtue of said treaties, to 
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retain and pay out of those appropriations made for the 
Gherokees east the claim of Messrs. Waddy Thompson and 
Arnold Harris, for commission or fees as their counsel. 

The two appropriations of 8180,422 76 and $532,896 90, 
made by the act of the 30th of September, 1850, are so re- 
stricted by its peremptory terms that they can be paid to the 
Indians only, and to none other out of these appropriations ; 
therefore, you are not authorized to make any payment ex- 
cept to the Indians themselves. But the act of the 27th of 
February, 1851, does not contain the same restriction. It 
appropriates 9724,603 37 for the Cherokee nation, or Ghero- 
kees east, and directs only that it ^ shall be paid in strict con« 
formity with the treaty with said Indians of the 6th of August, 
1846." 

The treaties of the 6th of August, 1846, and of the 29th of 
December, 1835, are substantially the same, so far as relates 
to the distribution and payment of the money due to the In- 
dians by the United States, and prescribe, in effect, that it 
shall be divided among them equally, and paid to them indi- 
vidually. There is no material difference between the two 
treaties in this respect. And it follows, therefore, that the 
question you propound to me is altogether analagous to, if 
not identical with, that on which one of my predecessors in 
ofEce gave an official opinion. I refer you to that opinion. I 
have not sufficiently considered the subject to say w^hat my 
opinion would be if the question were rts integra, and now 
first submitted for the decision of this office. But as it is a 
decision applicable to particular circumstances, and to a very 
limited class of cases, involving no principle or any great pub- 
lic interest, I do not think proper to re-agitate or disturb what 
my predecessors have settled. 

I have the honor to be, sir, very respectfully, your obedent 
servant, 

J. J. GRITTENDEN, 

Hon. A. H. H. Stuart, 

Secretary of the Interior. 
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CLAIM OF COM. BARRON FOR ADDITIONAL COMPENSATION. 

The claim of Commodore Barron for additional, compenmtion, on pretence that he 
was the legal sacceasor of Commodore Murray, and ongfat to have received the 
additional compensation, as senior captain, which was paid to Commodore Rodg- 
ers, from 1831 to 1838, is inadmissible. 

The allegation that Commodore Rodgere was dismissed in 1801, and never lawfully 
restored, is not sastained by the evidence adduced to support it. The letter of 
the Secretary of the Navy did not amount to more than a notification that his 
dismission would probably follow ; and that it was so construed at the time if 
evident from the order requiring him to take command of the " /ohn Adams" in 
1802. 

It is now too late to dispute the legality of the title of Commodore Rodgers to the 

rank and station accorded to him in the navy. 
-After such a lapse of time, no 0uch question ought to be allowed or heard, on such 

a subject, and for «acli a purpose. 

Office of tbe Attornby Genbrai., 

April 29, 1 851. 

Sir : Hiaving been several thnes requested by parties con- 
cerned to ax;t upon the case of Commodore James Barron, 
which they informed me had been refeiTcd to my predecessor 
in office, upon a search which I caused to be made for them, 
the papers which I herewith send to you were found, consisting 
of a statement of the case and argument in support of it, with 
a letter addressed by the counsel of Commodore Barron to the 
President, appealing from the decision of the Secretary of the 
Navy, which was adverse to the claim they advocated. No 
reference to the Attorney General is endorsed on these papers, 
nor is any question stated for his opinion ; but, inferring from 
circumstances that they had been so referred by the late 
President, I have thought it best, waiving all formality or fur- 
ther delay, to present to you my views of the case. 

John Rodgers was commissioned a captain in the navy on 
the 5th of March, 1709, and James Barron was also commis- 
sioned a captain on the 22d of May, 1799. Rodgers was the 
senior officer of the two ; and, upon the death of Commodore 
Murray, in the year 1821, he became the senior captain of 
the navy, and received all the additional rations, emoluments, 
and pay, to which that rank entitled him, until his death, in 
1888, when he was succeeded by Commodore James Barron 
Vol. V— 24 
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who, from that time, received and enjoyed all the compensa- 
tions of the same rank. 

About the year 1849, Commodore Barron discovered, as he 
supposed, that Rodgers had been dismissed from the navy in 
the year 1801, under the provisions of the act of the 3d of 
March of that 5"ear, entitled " An act providing for a naval 
peace establishment,** &c., (1 Stat, at Large, 110;) and, con- 
sequently, that he (Barron) was the legal successor of Com- 
modore Murray, and ought to have received, instead of Rodg- 
ers, the additional compensation, as senior captain, which 
had been improperly allowed and paid to Rodgers, from 1821 
to his death, in 1838 ; and, for that additional compensation. 
Commodore Barron has preferred his claim against the 
treasury. 

This claim of Commodore Barron has been rejected by the 
Navy Department, and, as I think, very properly rejected. 
He, or his counsel for him, rests it exclusively upon the alle- 
gation that Commodore Rodgers was dismissed from the ser- 
vice in 1801 ; and that, though he was actually continued in 
the service, he was never afterwards legally or constitution- 
ally nominated to the Senate, or by them confirmed. 

To prove the fact of his dismission, the only evidence 
adduced which is worth considering is a letter from the Sec* 
retary of the Navy to Rodgers, dated 22d October, 1801, 
which will be found among the papers returned to you with 
this, and I shall not, therefore, transcribe it here. It does not 
absolutely or necessarily amount to a dismission, and may be, 
without any violence to its language, construed as a notifica- 
tion that his dismission would probably follow. And that 
this was the construction put upon it at the time by the Sec- 
retary and the President is evident from the fact that, the 
intention of dismissing him being abandoned, they did not 
consider any reappointment of him necessary. It was not 
necessary, because he had never been dismissed. And if this 
was not their own construction of their own act and letter, 
it is indeed inconceivable that the President and Secretary 
should have been so ignorant or so negligent as to have 
omitted so important and plain a duty as that of his reap- 
pointment. That he was continued in the service by the ex- 
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press order of the Secretary, to take command of the frigate 
John AdamSy in the year 1802, and this with the necessarily 
implied authority of President Jefferson, without any renomi- 
nation or reappointment, is evidence enough that he had not 
been dismissed. Such was their construction of the under- 
standing of the Secretary's letter of 1801, the cotemporaueous 
construction of the letter, and the transaction recognised 
and acted upon during the long and illustrious life of Com- 
modore Rodgers, and without dissent or question, for about 
half a century. It is too late now to dispute the legality of 
his title to the rank and station which he bore in the navy. 

Without further enlarging on the subject, my opinion is 
that the claim of Commodore Barron cannot be sustained 
either in fact or in law, because — 

FirH. He was mistaken in supposing that Commodore 
Rodgers was dismissed in 1801, and afterwards illegally con- 
tiliued in the service ; and 

Second, After such a lapse of time, no such question ought 
to be allowed or heard on such a subject, and for such a pur- 
pose. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

J. J. CRITTENDEN. 

To the PfiEfllDBNT. 



LOCATION OF THE CONCESSIONS MADE TO ESTHER AND 

OTHERS. 

The decisions of the Gommissiooer of the GrenemI Land Office respecting the loca- 
tion of certain Spanish concessions to Esther, Breceaa, Labaume, and Chotean^ 
respectiyely, are correct, and patents shoold be issned in conformity therewith. 

The appeals from the decisions of the Commissioner are not well taken. 

Office of the Attorney General, 

May 6, 1851. 

Sir : The questions of law arising upon the appeal taken 

from the decision of the Gommissjoner of the General Land 

Office, as to the location proper to be made of the Spanish 

concessions to Esther, Brazeau, Labaume, and Choteau, as 
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heard and reported by the board of commissioners for the 
district of Missoari, and confirmed by the Congress of the 
United States, which appeals, with the papers relating to 
them, have been referred to the Attorney General from the 
Department of the Interior, have been duly considered, to- 
gether with the arguments of the learned counsellors on file ; 
and I am of opinion that the decisions of the Commissioner 
of the General Land Office, in locating the claims of Esther, 
Brazeau, Labaume, and Choteau, respectively, as represented 
by the surveys thereof on the plat marked L, referred to in 
his decisions, are correct. I am not able to discover that, in 
so deciding, he has violated any principle of law, or decided 
any question of law erroneously ; and, in my opinion, he ought 
to proceed to cause patents to be issued according to his de- 
cisions, appealed from, I think, without just cause. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

J. J. CRITTENDEN. 

Hon. A. H. H. Stuart, 

Secretary of the Interior. 



APPLICATION FOR THE PARDON OF 8EB-SEE-SAH-MA. 

Ab there is reason to doobt the guilt of the Indian See-see-sah-ma, who is ander 
sentence of death for morder, his case presents a very proper occasion for the ex- 
ercise of executive clemency, either by general pardon or by a commatation of 
the ponishment to which he has been sentenced. 

The general power to pardon, conferred upon the President, includes the power to 
pardon conditionally, or to commute to a milder punishment that which has been 
adjudged against the offender. 

Where the condition is such that the government has no power to carry into efiect, 
the pardon will be in efiect unconditional. 

Commutation of a sentence of death to conBnement in a penitentiary, within the 
district in which the conviction was had, the use of which shall have been 
granted to the United States by the legislature of the State, may be carried 
into effect. 

Attorney General's Office, 

May 10, 1851. 
Sir : I have examined, as well as the short time allowed 
me would permit, the papers you placed in my hands in re- 
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latioQ to the case of See-see-sah-ma, an Indian sentenced to 
be hung for murder in the district court of the United States 
for Missouri. 

From the statement of the evidence in the case, found 
among the papers, it appears to me that the testimony can 
hardly be said to have warranted the verdict of conviction. 
It seems to me that there is reasonable ground to doubt the 
guilt of the condemned party. Without attempting to re- 
judge the case, I am decidedly of opinion that it presents a 
very proper occasion for the exercise of executive clemency, 
either by general pardon or by a commutation of the punish- 
ment to which he has been sentenced. 

The general power of pardoning, conferred by the consti- 
tution upon the President, includes the power of pardoning 
conditionally, or of commuting to a milder punishment that 
which has been adjudged against the offender. The commu- 
tation of the punishment is but a conditional pardon ; and 
that the President may grant such a conditional pardon has 
been always recognised and decided. — {United States vs. Wil- 
son, 7 Pet. 158.) Where the condition is such that the gov- 
ernment has no power to carry it into effect, the pardon will 
operate as a general and unconditional pardon; and it is 
therefore necessary to consider the means of carrying into 
effect the prescribed condition or commutation. There can 
be no doubt, I think, as to the power of carrying into effect 
a pardon commuting the sentence of death into confinement 
or imprisonment in any State prison or penitentiary within 
the district where the conviction took place, *'the use of 
which may have been allowed or granted by the legislature 
of the State,** &c. — {See the act of 1825, authorizing such con* 
Jinementy sec. 15; 4 Statutes at. Large, 118 and 739, and the 
Revised Statutes of Missouri, p. 442.) 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

J. J. CRITTENDEN. 

To the PREsroENT. 
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IMPRISONMENT OF THE INDIAN SEE-SEE-SAH-MA. 

The sentence of the Indian See-see -sah-ma having been commated to imprison- 
ment for life in the penitentiary, he stands in precisely the same legal condition 
as if he had been sentenced by the court to imprisonment for life in the peniten- 
tiary of the State of Missouri. 

Under the commutation, the marshal having the convict in custody is required to 
deliver him to the virarden of the penitentiary, together with the pardon of the 
President, which is the authority for his confinement. 

It vnll be the duty of the warden to receive and deal with him as with eonvlcts 
sentenced by the courts of the State ; and the expenses are to be paid by the 
United States. 

Office op thb Attorney General, 

May 28, 1851. 

Sir: I have examined the letter which you were plectsed 
to refer to me from the marshal of Missouri, relative to the 
case of the Indian See-see-sah-ma, who was sentenced to 
death, and whose punishment was by your pardon commuted 
" to imprisonment for life in the penitentiary of the State." 

In my opinion this Indian, under the operation of the con- 
ditional pardon which has been granted to him, stands in 
precisely the same legal condition as if he had been sen- 
tenced by the court " to imprisonment for life in the peniten- 
tiary" of the State of Missouri. This is my construction of 
the acts of Congress, (4 Stat, at Large^ 118 and 739,) and the 
law of Missouri, allowing to the United States the use of her 
penitentiary. {Retnsed Statutes of Missouri^ p. 442.) The 
course to be pursued by the marshal seems to me very plain. 
He has only to follow and carry into effect the condition of 
the pardon by delivering the Indian to the warden of the 
penitentiary, together with the pardon of the President, as tbe 
authority for his confinement. It will be the duty of the 
warden to receive and deal with him as with " convicts sen- 
tenced by the courts of the State." The expenses attendant 
upon such imprisonment, &c., are to be paid by the United 
States, according to the express provisions of the 15th section 
of the act of Congress first above referred to. If those ex- 
penses are indefinite, it might be a matter of sound discretion 
and economy for the marshal to make some arrangement 
with the warden for the payment or liquidation of a reason- 
able sum in lieu of those expenses. 
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The marshal inqpiired if it may not be his duty to trans- 
port the prisoner to Washington for confinement. I think 
not. If not absolutely required by law, it will be more clearly 
conformable to it, and most proper that he (the prisoner) 
should be confined in the penitentiary "within the district 
where the court before which he was convicted is holden.** 

My advice is that the Secretary of the Interior should send 
to the marshal of Missouri instructions conformable to the 
above opinion. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

J. J. CRITTENDEN. 

To the PaEsiDENT. 



POSTAGE CHARGEABLE ON NEWSPAPERS AND PERIODICALS. 

By the act to rednee and modify the rates of posuge in the United States, and for 
•ther purposes, approved March 3, 1651, weekly newspapeiB only can circulate 
In the mail fne of postage in the coanties respectiyely where the same are pab- 
lished. 

The pottage chargeable on weekly newspapers, circolated without the counties 
respectively in which they are published, should be computed from the place of 
their publication. 

The word '' periodicals," as used in a certain provision of the act, is not to be un- 
derstood and construed to comprehend newspapers. 

Attorney General's Office, 

June 11, 1851. 

Sir : I have had the honor to receive your letter of the 5th 
of May last, submitting for my opinion certain questions in- 
volving the construction of the act of the 8d of March, 1851, 
entitled ^ An act to reduce and modify the rates of postage 
in the United States, and for other purposes.'' 

The firet question is, •* Can any other than a weekly news- 
paper circulate in the mail free of postage within the county 
where published ?" 

By the terms of the 2d section of the act, this exemption 
from postage is confined to newspapers that are ^ published 
weekly ojily, ^,^ and I therefore answer your first question 
in the negative. 
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The same 2d section of the act, after exempting from post- 
age the circulation of weekly newspapers within the county 
of their publication, provides " that the postage on the regu* 
lar numbers of a newspaper published weekly, for any dis^ 
tance not exceeding fifty miles-out of the county where pub- 
lished, shall be five cents per quarter ; for any distance ex- 
ceeding fifty miles and not exceeding three hundred miles, ten 
cents per quarter," &c. To these provisions of the act, your 
second question relates, and is in the following words : " Are 
the several distances here indicated to be computed from the 
place of publication, or from the boundary line of the county?** 

They must be computed, I think, from the place of publi- 
cation. Such^in my opinion, is the true intent and proper 
construction of the statute. 

You then proceed to recite the following continuation of 
the same 2d section of the act, to wit : ** And there shall bo 
charged upon every other newspaper, and each circular not 
sealed, handbill, engraving, pamphlet, periodical, magazine,, 
book, and every other description of printed matter, which 
shall be unconnected with any manuscript or written matter 
which it may be lawful to transmit through the mail, of no 
greater weight than one ounce, for any distance not exceed- 
ing five hundred miles, one cent; and for each additional 
ounce, or portion of an ounce, one cent; for any distance 
exceeding five hundred miles, and not exceeding one thou- 
sand five hundred miles, double those rates; for any dis- 
tance ^cceeding one thousand five hundred miles," &c. &c. 

"Subscribers to all periodicals shall be required to pay one- 
quarter postage in advance ; and in all such cases the postage 
shall be one-half the foregoing rates." 

In reference to this last provision, >our 3d quest on is pro-^ 
pounded as follows, namely: "In this provision are news- 
papers included as subject to " half the foregoing rates" under 
the general designation o( perutdicals? 

It is quite plain, I think, from the whole purpose and lan- 
guage of the aforesaid 2d section, that it was intended to dis- 
tinguish between "newspapers" and "periodicals;" hence,, 
after making separate and special regulations for certain 
*" newspapers,^ the section proceeds as above stated;, "and 
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there shall be charged upon every other newspaper, and each 
circular J periodicals^ Sic. — showing thereby that these words, 
^ newspapers^ and ** periodicals," were used in different senses 
as terms of distinction. 

It seems to me, therefore, that the word *^ periodicals^ as 
used in the particular provision referred to in your question, 
ought not, and cannot, consistently with the act of Congress, 
be understood or construed to comprehend newspapers. 

My answer to your 3d and last question is, therefore, in the 
negative. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

J. J. CRITTENDEN. 

Hon. Nathan K. Hali^ 

Postmaster General. 



TRANSPORTATION OF MAILS BY STEAMBOATS AND RAILROADS. 

As the Postmaster General is authorized by the 14th section of the act of 3d March» 
1845, to contract, without advertising, for carrying mails by steanboats and rail* 
roads, he may disregard the bid for the route between Wasington and Aquia 
Creek, made under an advertisement, and contract, without advertising, with 
the Fredericksburg and Potomac Railroad Company, to carry the mail by steam- 
boat and lailroad from Washingtion to Richmond. 

The law vests the Postmaster General with a discretionary power in such special 



Office of thb Attobnet General, 

June 12, 1851. 
Sib : I have had the honor to receive your letter of the 6th 
ultimo, and of the following tenor, namely : '* Among the routes 
embraced in our advertisement for proposals for mail service, 
of the 15th day of January, 1851, were routes No. 2,401, from 
Washington to Aquia Creek, and No. 2,481, from Richmond 
to Aquia Creek — the first usually by steamboat, and the other 
by railroad conveyance. It was stated in the advertisement 
that proposals for No. 2,401 and No. 2,431 as one route would 
be considered. On opening the bids on the first day of April, 
it was found that J. E. Keeside was the only bidder proposing 
to take the route No. 2,401 from Washington to Aquia Creek, 
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for the sum of 811,425 per annam for steamboat service. By 
an act of Congress approved 20th February, 1845, and the 
14th section of an act approved on the 3d of March, 1845, the 
Postmaster General is authorized to contract for carrying 
mails by steamboats and railroads without advertising. The 
Richmond, Fredericksburg, and Potomac Railroad Company, 
which are now conveying the mail from Washington to Rich- 
mond, acting under the impression that they could, at any 
time before the first of July next, renew the contract with 
the department for transporting the mail, did not deem it 
necessary to ofier a bid at the public letting on the first of 
April last. This, I am informed, they are now ready to do, 
for the whole service on the two routes Nos. 2,401 and 2,431, 
from Washington through to Richmond, at the present con- 
tract price. 

"It is represented that the only wharf and steamboat land- 
ing at Aquia Creek is owned and occupied by the Richmond, 
Fredericksburg, and Potomac Railroad Company, and it is 
understood that they will not allow it to be approached or oc- 
cupied by any other than their own steamboats, thus enabling 
them to come into competition with them for passengers. 
The time allowed for transporting mails between Washington 
and Richmond is limited, so that any delay at Aquia Creek 
would inevitably break the necessary connexion of the mails 
at that point and at Washington, to the great injury of the 
public service. I desire, therefore, to obtain your opinion 
whether I am bound by law to accept Mr. Reeside's bid of 
811,425, he being the only bidder for route No. 2,401, and of- 
fering by his bid to perform the service for nine dollars per 
year less than the price paid now for the same service ; or 
am I at liberty, under the peculiar state of the case, to reject 
it, declining to contract under the advertisement made ; and 
then, without advertising, enter into a contract with the Rich- 
mond, Fredericksburg, and Potomac Railroad Company, un- 
der the provisions of the law above referred to, for the routes 
No. 2,401 and 2,431, combined, from Washington to Richmond ; 
or, if not, whether I am at liberty to reject the bid of Mr. Ree- 
side, and re-advertise for proposals for the whole service from 
Washington to Richmond. The bid has not been accepted 
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nor decided upon, and will not be accepted nor rejected un- 
til your opinion is received." 

Such is the statement of the case and of the questions on 
which my opinion is required. To that statement I will add 
only that your advertisement for proposals (a copy of which 
has been submitted to my inspection) was general " for carry- 
ing the mailsy" &c., in the States mentioned, without specify- 
ing any mode of transportation, and that it was under this 
advertisement Mr. Reeside made his hid ''for steamboat 
service." 

I have ccurefully examined the case and all the laws, I be- 
lieve, which bear upon it. The pressure of business allows 
me no time for argument, and I must be content to give you 
my opinion by responding simply to your questions. I think, 
sir, that, under the circumstances of the case stated, it will be 
lawful for you to contract with the Richmond, Fredericksburg, 
and Potomac Railroad Company for carrying the mail from 
Washington to Richmond — that is, on routes No. 2401 and 
No. 2431 combined — by steamboat and railroad, without ad- 
vertising ; and that, to do this, you may lawfully disregard 
or reject the bid of Mr. Reeside, if you should deem it most 
beneficial to the public service to contract with said Railroad 
Company — the law, in my judgment, leaving it discretionary 
with you in such special cases. 

This brief answer will be found, I believe, to comprehend 
all your inquiries, and will, I hope, be satisfactory. 

1 have the honor to be, very respectfully, sir, your obedient 
servant, 

J. J. CRITTENDEN 

Hon. N. K. Hall, 

Postmaster General. 



POSTAGE CHARGEABLE ON « LITTELL'S LIVING AGE." 

Whether the pablication entitled " Litteli'e Living Age" ooght to be rated as a news- 
paper, depends upon ftcts not within the official knowledge of the Attorney Gen- 
eral, and upon which he cannot properly express dn opinion. 

Its size, contents, times of publication, and other characteristics, are material to a 
correct solution of the question. 
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The laws prescribing the duties of the Attorney General limit his official opinions 
to questions of law. 

Office of the Attorney General, 

June 13. 1851. 

Sir: I have received your letter of the 2d ultimo, in which 
you say : " I have the honor to submit herewith copies of a 
weekly publication, entitled Littell's Living Age, together with 
letters from Mr. Littell, the publisher, Mr. Gales, of the In- 
telligencer, the honorable Mr. Winthrop, and others, and to 
request that you will be pleased to favor me with your opin- 
ion on the question whether or not this publication should be 
subject to postage otherwise than as a newspaper." Such 
is the case and question which you have presented for my 
opinion. 

The post ojSice laws do by name distinguish between news- 
papers and periodicals, and subject them to different rates 
of postage when transported by mail, and your question, 
in substance and effect, is whether Littell's Living Age is a 
newspaper or periodical. By the 16th section of the act of 
3d March, 1845, Congress has given a definition of a news- 
paper as follows : ** That the term newspaper hereinbefore 
used shall be, and the same is hereby defined to be, any 
printed publication issued in numbers, consisting of not more 
than two sheets, and published at short stated intervals of 
not more than one month, conveying intelligence of passing 
events.** No definition has been given to the term periodical. 
It is a word in common and familiar use, and the legislature 
must be understood as having used it in its common sense 
and acceptance, and have lefl it to others to ascertain its 
signification, and apply it to particular cases as they may 
actually arise. Whether Littell's Living Age is a newspaper 
or a periodical is not a question of law. It is a question of 
language — a question of the meaning of words according to 
their common usage. It may be a question for grammarians 
and lexicographers, or those whose art and employment have 
made them more familiar with and observant of the use and 
application of the term in question and the publication in 
question. These, it sefems to me, would be the best witnesses 
or judges of such questions. Mr. Gales's opinion, on such a 
matter, would be entitled to much more weight than mine. 
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Whether Littell's Living Age is a newspaper, or is distin- 
guished from it as a periodical, is essentially a question of 
fact. Its size, its times of publication, and its contents, are 
all matters of fact as distinguished from matters of law. If 
it were identical with a newspaper in all other respects, it 
might lose that character altogether by its contents. The 
question of its identity as a newspaper might depend entirely 
on its contents ; and that would certainly be a fact, and a 
fact that could be known only to its readers. I will pursue 
the subject no further. It seems to me quite plain that the 
question you propose involves matters of fact, and not mat- 
ters of law ; and I must, therefore, most respectfully decline 
to answer it for two reasons: 1st. I have no opinion about 
it ; and, 2d, my official duties limit me to the giving of opin- 
ions on questions or matters of law only. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

J. J. CRITTENDEN. 

Hon. Nathan K. Hall, 

Postmaster GeneraL 



EXAMINATION OF THE LOCAL LAND OFFICES. 

Ai the 25th section of the act of the 26th of Aagnat, 1842, has been constnied to 
repeal the enactments which conferred the power, the Secretary of the Interior is, 
without authority, to appoint agents to examine into the condition of the local 
land offices. 

The expenses incurred in the examination of the books, accounts, Sec,, of the re- 
ceivers of public money, arising from the sale of the public lands by designated 
agenU of the Treasury Department, under the sab-treasury law, are chargeable 
to the appropriations for special agents to examine books, accounts, and money 
on hand in the several depositories under that law. 

Attoeney General's Office, 

June 23, 1851. 
Sir : I have received your letter of the 7th instant, in 
which, with various references and judicious comments on 
the subject, you propound to me the following questions, to 
wit: ''1st. Does this department now possess authority of 
law for the appointment of agents to examine into the con- 
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dition of the local land ofSces?" **2d. Are not the expenses 
incurred in the examination of the books, accounts, &c., of 
the receivers of public money, arising from the sale of the 
public lands by designated agents of the Treasury Depart- 
ment, under the sub-treasury law of the 6th August, 1846, 
chargeable to the appropriations 'for special agents to exam- 
ine books, accounts, and money on hand in the several depos- 
itories under the act of 6th August, 1846?"* 

In reply to your first question I have only to say that though, 
as an original question, it might well be doubted whether it 
was the intention of Congress, by the general provision of the 
25th section of the act of the 26th of August, 1842, (5 Stat, at 
Large^ 633,) to repeal the previous enactments which con- 
ferred the particular power to appoint such agents — yet, as 
that has been the practical construction of the act of 1842 
from its passage, and is not inconsistent with its broad terms, 
I would advise your adherence to it. 1 concur with you in 
the opinion that the authority to appoint such agents, and 
cause such examination to be made, would be very appropri- 
ately and usefully vested in your department ; but it is better, 
I think, to await the explicit action of Congress on the sub- 
ject than to assume, in such a case as the present, a question- 
able power. 

Your second question I answer in the afiirmative. 

I have no time to write ai^uments, nor do I suppose it 
necessary on this occasion. Hoping that this reply to your 
letter may be satisfactory, 

I remain, very respectfully, sir, your obedient servant, 

J. J. CRITTENDEN. 

Hon. Alex. H. H. Stuart, 
Secretary of the Interior. 



CLAIMS FOR SERVICES RENDERED THE CHEROKEES. 

On a reconsideraiion of the opinion of the Attorney General giren on the 26th of 
April, 1851, concerning the duty of the Secretary of the Interior respecting pay- 
ment of Means. Thompson and Harris out of certain appropriations to carry into 
effect sabsisting treaties witli the Cherokees, and a carefal examination of the 
case upon which the opinion therein referred to was given — ^SEcrDED, that the ap- 
propriation of seven hundred and twenty-four thoosand six hundred and three 
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doUars and thirty seven cents, made in the act of 37ih Febmary, 1851; for the 
payment of the Chereokee nation, cannot be lawfully paid otherwise than to the 
Indians themselves. 
The set of Congress requires the money to be paid in strict conformity with the 
treaty, which directs that it be paid over per capita in equal amounts to the 
beneficiaries ; wherefore the Secretary of the Interior is neither required nor war* 
ranted in retaining or paying, out of the fund appropriated, the claims of Messrs. 
Thompson and Harris. 

Office of the Attorney General, 

June 2Sy 185L 
Sir : I have received your letter of the 6th instant, and am 
obliged to you for the information and suggestions which it 
communicates. For the explanation of our subject, and its 
more complete presentation, it will be proper here to recite 
the contents of your letter, which is, in substance, as follows, 
namely: "I have examined with much care your opinion 
dated 26th April, 1851, on the point submitted to you in my 
letter of the 25th of April, viz : Whether it would be lawful 
for this department, under the treaties with the Cherokee In- 
dians of 29th December, 1835, and 6th August, 1846, and 
under the acts of Congress of 30th September, 1850, and 27th 
February, 1851, making appropriations of money to be paid 
to the Cherokee Indians under said treaties, to retain and pay, 
out of those appropriations for the Cherokees east, the claims 
of Messrs. W. Thompson and A. Harris for their commissions 
and fees? In your opinion, you refer to an opinion given by 
your predecessor (Mr. Gilpin) in 1840, as being, in its terms, 
broad enough to cover the inquiry in this case, and recom- 
mend to me to pursue the precedent established by Mr, 
Gilpin. I did not understand your opinion, however, as estab- 
lishing the proposition that I should follow Mr. Gilpin's opin- 
ion unless I should find that this case was analogous in its 
leading features to the one passed on by Mr. Gilpin. Nor 
did I understand you as affirming that such an analogy did 
exist ; for the papers in that case were not before you, and 
you could not be presumed to know their contents. Under 
these circumstances, finding that the duty of determining 
whether the analogy existed or not devolved on me, I sent for 
the original papers, and have given them a careful examina- 
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tion. The result has been the conviction that there is a wide 
dissimilarity between the two cases, and that the broad lan- 
guage employed by Mr. Gilpin can hardly be regarded as 
authoritative, because it was not necessary for him in that 
case to consider and decide upon some of the matters now in 
issue. 

'4n this state of facts, I have deemed it proper to transmit 
to you the papers in both cases, and ask you to consider 
whether the opinion of Mr. Gilpin should govern my decision 
in this case ; and, in the event that you should think not, then 
to say whether, considering the subject as res Integra^ I am 
required and warranted by law in making the retainer and 
payment referred to in my original inquiry, submitted in my 
letter of 25th April." 

Such is your letter of the 6th instant. 

It is quite apparent, from the opinion on this subject which 
was communicated to you by my letter of the 26th of April 
last, that I then supposed the case decided by my predecessor, 
(Mr. Gilpin,) in 1840, was, in substance and effect, the same 
as that which you had presented for my consideration. I 
supposed that the former case, like the present, was a claim 
by some creditor of the Cherokees to obtain at the treasury 
payment of his debt out of the national fund secured to the 
Cherokee nation by their treaty with the United States of the 
29th of December, 1835, and that it involved, of course, the 
question whether such a payment was required or warranted 
by the stipulations of that treaty for the division and distri* 
bution of that fund among the Indians. And Mr. Gilpin 
having, as I inferred, decided that case and question in favor 
of the creditor, I was unwilling to disturb what my predeces- 
sor had settled, and, therefore, recommended his decision as a 
precedent to be followed in similar cases under the treaty of 
6th August, 1846, the provisions of which, for the division and 
distribution of the same fund among the Cherokees individ- 
ually, were exactly equivalent to those contained in the treaty 
of 1835, so far as relates to any matter now in controversy. 

Of the facts and character of the case decided by Mr. Gil- 
pin I knew nothing, and had no means of learning anything, 
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except as it might be gathered from his published opinion. 
That was my only source of information ; and it was by that 
opinion, and, perhaps, my too hasty examination of it, that I 
was led to assume, as I did in my former letter to you, that 
the case deeided by Mr. Gilpin was precisely analogous to 
and almost identical with that which you had submitted to 
me. Yon have enabled me to correct my error in this par- 
ticular by transmitting to me the original papers, which 
exhibit the case decided on by Mr. Gilpin. From an exami- 
nation of them, I discover that they present a case very differ- 
ent fVom what I had supposed, and from that which you have 
submitted to me. I agree with you that, instead of that 
analogy which I had believed to exist, there is, as you say, a 
wide dissimilarity between the cases. That decided by Mr. 
Gilpin involves no question touching (he national fund of the 
Indians, or the provisions of the treaty prescribing the man- 
ner of its payment and distribution. The case was briefly 
this: 6ome half dozen persons of the Cherokee tribe had 
severally and individually, claims against the United States, 
under the terms of the treaty of 1835, for property (reserva- 
tions) lost by or taken from them, respectively. These claims 
had been ac^udicated in their favor, and certificates of the 
amoiimt awarded given to each by the commissioners ap- 
pointed for the purpose, according to the provisions of said 
treaty. The claims were payable at the treasury to the 
several claimants upon presentation of the certificate of the 
commissioners, but were expressly declared by the treaty 
subject to this provision, that ** the just debts of the Indians 
shall be paid out of any moneys due them for their improve- 
ments and claims.'' 

These Indian claimants had severally employed a Mr. 
ChurCihill as their counsel and agent to prosecute and advo- 
cate their claims before the commissioners, and had each of 
them given to him a power of attorney to receive whatever 
might be found due to them, and to retain the amount of his 
fees, &c. Under these circumstances, and with the certifi- 
cates and powers of attorney aforesaid, Mr. Churchill applied 
at the' treasury for payment of his fees, &c., out of the sunts 
respectively awarded to his clients, and then due. Whether 
Vol, V— «« 
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it was lawful and proper to make such payment to him, was 
referred to the then Attorney General, Mr. Gilpin, and his 
decision on the grounds and arguments stated in his opinion 
was, that the payment ought to be made to Mr. Churchill. 

That case consisted mainly of the private transactions of 
the parties. The obligation of the United States to pay, and 
the right of the Indian claimants to dispose of their claims as 
they pleased, were neither modified nor controlled by any 
stipulations in the treaty. Excepting only the simple un- 
qualified obligation of the government, it was a private 
transaction, concerning the private interests of parties com- 
petent to act and contract. Such was the case decided by 
Mr. Gilpin. 

The case you have submitted to me is materially different. 
It relates not to private, but to a national fund, whose dispo- 
sition is specifically governed by treaty provisions ; and it in- 
volves the consideration and construction of those stipula- 
tions — stipulations which were not at all brought into ques- 
tion in the case presented to Mr. Gilpin. But without tra- 
cing and making all the distinctions between the two cases, 
I am now satisfied that they differ materially, and that, there- 
fore, the decision of Mr. Gilpin is no precedent for the case 
now submitted for my consideration. It therefore becomes 
my duty to consider and to express my opinion upon the 
question originally proposed by you, and substantially re* 
repeated. in your letter of the 6th instant. That question is 
in substance whether, under the treaties with the Cherokee In- 
dians of the 29th December, 1835, and the 6th of Au4ust, 1846, 
and under the acts of Congress of the 30th of September, 1850, 
and 27th of February, 1851, making appropriations of money 
to be paid to said Indians in virtue of said treaties, you or 
your department are required or will be warranted to retain 
and pay out of those appropriations made for the Cherokees 
east, the claims of Messrs. Waddy Thompson and Arnold 
Harris for commissions or fees as their counsel. 

Having heretofore, in my letter of the 26th April last, ad- 
vised you that, according to the terms of the said act of Sep- 
tember 30, 1850, you could not lawfully pay any of the money 
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thereby appropriated except to the Indians themselves^ it only 
remains now to give my opinion on so much of your inquiry 
as relates to the appropriation of seven hundred and twenty- 
four thousand six hundred and three dollars and thirty^seven 
cents, made by the before mentioned act of the 27th Febru- 
ary, 1851. That appropriation is expressed to be "for pay- 
ment to the Cherokee nation," &c., and by a proviso annexed 
to it, it is declared that said money '^ shall be paid in strict 
conformity with the treaty with said Indians of the 6th of 
August, 1846." 

The 9th article of that treaty stipulates that after certain 
deductions, the balance found due to the Cherokees (which 
balance is the appropriation now in question) ** shall be paid 
over per capita in equal amounts to all those individuals, 
heads of families, or their legal representatives, entitled to 
receive the same under the treaty of 1835, and the supple- 
ment of 1836, being all those Cherokees residing east at the 
date of said treaty and the supplement thereto." 

The treaty of 1835 (article 15) stipulates in reference to 
the same fund that it '' shall be equally divided between all 
the people belonging to the Cherokee nation east," &c. 
Messrs. Thompson and Harris, as I understand, were em- 
ployed as counsel for the Cherokees east by their headmen, 
or ruling chiefs, in virtue of their public and national author- 
ity as rulers of their tribe. And on the engagement so made 
for their compensation, the counsel now rest their claims. 

This is, I believe, a fuU statement of so much of the case 
as now remains in question. I will not detain you by an 
argument on the subject. I have carefully considered it. 
The act of Congress directs that the money shall be paid in 
" strict conformity" to the treaty, and the treaty directs that 
it " shall be paid over per capita in equal amounts" to certain 
designated Indians. It is my opinion that, in ** strict conform- 
ity" to this treaty, you are neither required to pay nor war- 
ranted in retaining or paying out of the fund appropriated as 
above stated, the claims of Messrs. Thompson and Harris. 
Not at all doubting the equity or justice of these claims upon 
the Indians, I do not think that you are authorized to pay this 
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tboae Indians themselres indiTiiiLiIlT. 

I have the honor to be, rerr rcspectfcIlT, sir, your obedient 
aerrant, 

J. J. CRITTENDEit. 
Hon. A. H. H. Stcakt, 

Secretary of the bUerior. 



CASE OF LIECTEXA>T SCHAOfBCttGH. 

Hk CMC of Licummat Scbaamhorsk, who, im ISS. ^bllM ht ww an offieer of 
d» Bahiie corps, waa tried bf a mwii ■■nil! asi wa t t and lo be caihiered, 
ktt wliich arnteiwe waa ali aw ai d i coaunatcd to iniiniiiin far a iimited period } 
•ad who, in 1833, waa appointed a lientesaat ia the armf.canooc, after the lapae 
^ aixteen yean, be examined with reiereaee ta the coBpetency of the aaid 
eowt-manial by whicfa he waa tried. 

At the mailer waa dispoaed of at the time, the ui-nnn now ■ widioat eaoae or 

Orncc €fr thb Attoksbt Gexexal, 

June 23, 1851. 

Sim: By his letter of the 16th of February, 1849, the Hon. 
J. Y. Mason, then Secretary of the Navy, referred to the then 
Attorney General the record of the proceedings of a general 
court-martial held at Philadelphia, in September, 1832, by 
which W. Schanmburgh, then an officer of the marine corps, 
was tried and sentenced to be ** cashiered," and requested the 
opinion of the Attorney (General ** whether the general court- 
martial, as convened by order of Lieutenant Colonel Hender* 
son, commandant of the corps, was legally organized and 
competent to try Mr. Schaumbui^h as second lieutenant of 
said corps." 

It further appears, from the papers that accompany this 
reference, that the sentence of that court-martial was com- 
muted to a temporary suspension ; and that Mr. Schamburgh 
was shortly after, in the year 1833, appointed a lieutenant in 
the army. So that the whole case was accomplished and 
ended sixteen years before the reference. I am unable to 
conceive why or wherefore any opinion of the Attorney Gen- 
eral can be required on the question proposed, or on any other 
question touching the matter. The reference seems to me to 
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be without cause or consequence ; and I therefore return the 
record, and all the papers that accompany it, to your ofBQe 
as the proper depository. If you shall choose to refer to me 
any question touching the matter, I will most respectfully 
answer it ; but, for myself, I can imagine no question that 
can now legally arise from this long p&ussed transaction. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

J. J. CRITTENDEN. 

Hon. Wm. a. Graham, 

Secretary of the Navy, 



APPROPRIATION FOR A MILITARY ASYLUM. 

The appropriation for a Military Asjrlnm for the relief and support of invalid and 
disabled soldiers of the army of the United States, made by the act of 3d March, 
1851, includes the nnclaimed extra-pay allowed to solders by the 5th section of 
the act of 19th July, 1848. 

It is to take efTect, however, only according to the provisions of the 7th section 
of the act, and to be afterwards repaid by the commissioners of the asylam upon 
demand of the heirs or legal representatives of the deceased. 

Office of the Attoenb7 General, 

June 26, 1851. 

Sir : Your letter of the 25th ipstigit has been receivecl, e^x^d, 
in reply to the question you have proposed to me, I have the 
honor to say that, after examination of the acts of Congress 
relating to the subject, 1 am of opinion that the unclaimed 
extra-pay allowed to soldiers by the 5th section of the act 
entitled ^An act to amend an act entitled an act supple- 
mental to an act entitled an act providing for the prosecution 
of the existing war between the United States and the repub- 
lic of Mexico, and for other purposes,'' approved July 19, 184P, 
is included in the appropriations made for the support of the 
Military Asylum by the 7th section of the act entitled "An 
act to found a Military Asylum for the relief and support of 
invalid and disabled soldiers of the army of the United 
States," approved March 3, 1851. 

It is to be understood, however, that this appropriation of 
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that extra-pay is to take effect only according to the pro- 
visions of the said 7th section, namely : when it shall be un- 
claimed for the period of three years after the death of the 
soldier or soldiers to whom it was dae, and to be afterwards 
repaid by the commissioners of said asylum upon the demand 
of the heirs or legal representatives of the deceased ; who 
are, in this respect, those designated as such in and by the 
said 7th section. 

This is, as I suppose, a full answer f o your question ; and I 
have the honor to remain, very respectfully, sir, your obe- 
dient servant, 

J. J. CRITTENDEN. 

Hon. C. M. Conrad, 

Secretary of War. 



SECRETARY OP WAR AND THE ACCOUNTING OFFICERS. 

Where the Secretary of War hae decided that certain officers ha?e a command 
according to their brevet rank, it is the doty of the accounting officera of the 
treaanry to respect hia decision. 

The existence of a command according to brevet ranli is to be press med for the 
decision or order of the Secretary of War respecting them, and to be regarded 
by the Auditor and Comptroller, as established by and according to his decision 
and orders. 

Acts done within the pecoliar and legitimate sphere of the Secretary's official 
daty are to be taken and nnderstood as rightly done, and to preclnde all col- 
lateral inqoiry by aoconnting officers. 

Office of the Attorney General, 

June 26, 1851. 
Sir : I have had the honor to receive your letter of the 
21st instant, which is of the following tenor, to wit: ''On 
the 11th day of December last I determined and ordered that 
Brevet Major P. V. Hagner, while commanding the arsenal 
at Charleston, S. C, had a command according to his brevet 
rank of captain ; and on the 4th day of April last I determin- 
ed and ordered that Brevet Brigadier General Walback, 
while commanding the 3d military department with the 
force ordinarily within its limits, had a command according to 
his brevet rank of brigadier general. In both these cases the 
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Comptrollor of the Treasury has refused to allow these offi- 
cers pay according to their brevet rank. You will please in- 
form me whose decision is to govern in this matter — ^that of 
the head of this department or that of the Comptroller T I 
herewith enclose you the papers in these two cases, which 
will fully explain them." 

Such, sir, is the statement and questions which you pre- 
sent for my consideration and opinion. 

It seems to me that your orders and decisions of the 11th 
of December and 4th April last, were strictly within your 
lawful and proper competency as head of the department, 
and are conclusive upon the accounting officers of the treas- 
ury. Whatever may be the legal prerequisites of brevet 
commanders, their existence is to be presumed from the order 
or decision of the Secretary of War assigning or determining 
those commands. That being a legal presumption is con- 
clusive, and the fact must be regarded by the Auditor and 
Comptroller as established by and according to your decision 
and orders. Acts done within the peculiar and legitimate 
sphere of your official duty are to be taken and understood 
as rightly done, and to preclude all collateral inquiry by the 
accounting officers. 

They must take the fact to be that General Walback and 
Brevet Major Hagner were respectively in command in the 
brevet rank declared and assigned them by your orders and 
decisions above stated, and the settlement of their accounts 
ought to be made accordingly. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

J. J. CRITTENDEN. 
Hon. C* M. CoKEAD, 
Secretary of War. 



VALIDITY OF LAND WARRANTS ERRONEOUSLY ISSUED. 

Tiie Commiirioner of Penaiona cannot lawfally larae mora than ona warrant on a 

acrfdiei'a claim for bounty land. 
If through miatakc or fraad he shall inoe mora than ona warrant upon the aama 

claim, be will have transcended his authority and performed an act having no 

Idgal validity. 
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Tbe iaeaiog of the first warrant most be held to haTe ezeeated the law, and Haikf 

satisfied tbe soldier's claiai. 
Wbereibre all land warrants fer bounty Isnd sabseqnent to the fist issued npon the 

same elahn am nail aadraid. 

OiTics or TBS Attoknet Genera^ 

June 28, 1851. 

Sir : The letter addressed to you by Messrs. Chubb, Schenck 
& Co., and which you were pleased to transmit to me with a 
question indorsed thereon, has been received and considered. 
From that letter and endorsement it appears that, by mistake 
or fraud, it has happened, in many instances of claima to 
bounty land under the 9th section of the act of Congress of 
tbe 11 tb February, 1847, that several warrants bave been 
officially issued upon the same identical claim — each and all 
9f them, as well those subsequently issued as that first issued, 
bearing on their face the same official signatures, and all the 
official evidences of originalty and authenticity. It appears, 
too, that some of those warrants, not of the first issue on the 
same claim, have passed into the hands of innocent assignees, 
who purchased, in good faith, for valuable consideration, asd 
without notice. Such seems to be the case of Messrs. Chubb, 
Schneck, & Co., assignees, whose warrants, after they had 
been k>eated, were, upon presentation at the office of the Com- 
missioner of Pensions, cancelled by that office for *' the reasons ** 
given by him at the time, (as Messrs. Chubb, Schenck, & Co. 
allege,) ''that two warrants were issued to the parties by him 
when they were only entitled to one.'' 

By your endorsement above mentioned, you inquire whether 
you have any legal authority to interfere in such oases? 
Your question resolves itself into an inquiry as to the legal 
validity or invalidity of the respective warrants issued on the 
same claim, where more than one has been issued. 

I suppose it to be quite indispensable that the warrant first 
granted was lawfully granted. The soldier having rendered 
the required service, had a legal right to demand it, and the 
officer of government was not only authorized, but boucd by 
law to issue the warrant for his bounty land. Tbe warrant 
first issued was, therefore, in all respects, strictly legal, and of 
course strictly valid. This is clear ; and it is not less so that 
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a first warrant being issued, there existed no legal authority 
to issue any other warrant in virture of or under color of the 
same claim. This is obvious from two considerations* First, 
the claim of the soldier was fully satisfied by the warrant first 
issued to him ; and there was, therefore, no pretence or right 
on his part to have another satisfaction by another warrant, 
and consequently just as little right on the part of the officer 
of government to grant it. 

But, secondly, the power and authority of public officers 
are just what the law makes them. The law is the measure 
of their authority and their acts. The Commissioner of Pen- 
sions, on whom Congress devolved the duty of issuing war- 
rants for said hcunty lands, had authority only to issue on 
each claim one warrant for the specified bounty; that was the 
limit of his lawful power. There was no possible case in 
which any discretion was allowed him to grant one acre more 
than the specified bounty, or to issue more than one warrant 
on the same claim. In issuing more than one he has trans- 
cended his power, gone beyond the limits of his special au- 
thority and jurisdiction; and his acts, upon the clearest legal 
princfples, are null and void. TTiey are not to be regarded as 
the merely erroneous acts of public oflicers, who misjudge of 
matters that are left by law within their power and discre- 
tion. In this instance the thing done — the issuing more than 
one warrant on the same claim — was what the Commissioner 
had no power or discretion under any state of the case to do. 
In was done, therefore, without law, and contrary ta law. 
My strong conviction is, that, except the one first issued, all 
the other warrants that have been issued on the same claim 
are of no legal validity. , 

The hardship of these cases upon the innocent assignees 
may be great : I feel that it is so. The circumstances of their 
case may entitle them to redress by suit at law against those 
public ofiicers by whose fault or negligence the means of im- 
posing on them has been furnished, or they may give them a 
claim on the equity of Congress. But they cannot supply the 
place of law, or make valid the acts of a usurped authority 
done without and contrary to law. These positions, and their 
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application to the present case, do not seem to me to require 
to be further defended or elucidated. 

My opinion is, that the warrants to which the above re- 
marks relate have been issued without authority of law, and 
are of no legal validity. No interference of yours can make 
them better or worse. 

So far as concerns you, the law settles their doom, and so 
far as relates to any equitable claim of the assignees upon the 
government, Congress alone can determine upon that indem- 
nity. 

Hoping that this reply may prove satisfactory, I have the 
honor to remain, very respectfully, sir, your obedient servant, 

J. J. CRITTENDEN. 

Hon. A. H. H. Stuart, 

Secretary of the Interior. 



GRANT OF LAND ON DBS MOINES RIVER TO IOWA. 

The act of Congrem of 8th Angoat, 1846, granting to the TerriloTj of Iowa, for 
the parpoee of aiding to improve the navigation of the Dea Moines river from ita 
moQth to the Raccoon Fork, one equal moietj, in alternate aectiona, of the poblie 
lands, in a strip five miles in width on each side of said river, to be selected, &c.» 
Bobject to the approval of the Secretary of the Treasury, did not include the land 
above the Raccoon Fork. 

The opinion of the Secretary of the Treasury, on this subject, expressed on the 9d 
of March, 1849, has no obligatory e&ct on the power of his successor to reject 
the selections made under it, in the event of a disagreement aa to the proper 
eonstmctioo of the act. 

Nor was the opinion of Attorney General Johnson of 19th July, 1850, more than 
advisory. No law makes it binding upon the Secretary of the Interior. 

Attorney General's Opficb, 

June 30, 1851. 

Sir: Your questions respecting the claim of the State of 
Iowa, under the act of Congress approved 8th August^ 1846, 
giving to the Territory of Iowa, for the purpose of aiding to 
improve the navigation of the Des Moines river from its 
mouth to the Raccoon Fork, one equal moiety, in alternate 
sections, of the public lands, in a strip five miles in width on 
each side of said river, to be selected, " subject to the approval 
of the Secretary of the Treasury," (a duty now devolved upon 
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you as Secretary of the Interior,) have received the consider- 
ation due to their importance. You ask, ** 1st. What effect 
has the opinions expressed by Mr. Secretar}' Walker on the 
2d of March, 1849, on his successor's power to reject the 
selections made under it, in the event of a disagreement, as to 
the proper construction of the act ? " 

The opinion of Mr. Walker was expressed in a letter of 2d 
March, 1849, to the delegation from Iowa, when no selection 
of any lands above the Raccoon Fork had been made; and a 
copy of this letter was communicated to the Commissioner of 
the General Land Office. The decisions of a Secretary of the 
Treasury, as indicated by his official acts, or, in other words* 
when they have become things done^ may have a legal and 
in some instances a binding effect. But the opinions of a 
Secretary, as such merely, and separate and apart from any 
official action, have no obligatory effect on his successor. 

The case to which Mr. Secretary Walker's opinion related 
was not practically disposed of by him. His function in 
respect to it was merely to approve or disapprove of the 
selection of sections to be made on the part of Iowa ; and no 
selections had been made. Mr. Walker did no more than 
express an opinion. The subject remained for future admin- 
istration ; and the duty of acting upon it has devolved on you. 
Whatever deference and respect the opinion of Mr. Walker 
may be entitled to, I am quite clear that it has no legal or 
binding effect upon your right and power to act in the premi- 
ses, according to your own discretion. 

Your second question is, " What weight should be attached 
to the opinion of Mr. Johnson of the 19th July, 1850, as an 
official opinion on the questions considered by him?" 

The opinions of an Attorney General are merely advisory. 
No law gives them any technical, specific, or official conse- 
quence or effect. To whatever respect the high character of 
Mr. Johnson may justly entitle his opinion, I may very con- 
fidently say, that no law has made it binding or obligatory 
upon you. The weight that you should give it can be de- 
termined by no other standard than your own judgment. 

Thirdly, you ask, ** What would be your construction of the 
law as respects the extent of the grants ?" 
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I concur with the Secretary of the Interipr, in the opinion 
given by him on the 6th of April, 1850, that the grant does 
not extend above the Raccoon Fork; of the Des Moines river* 
I have examined the opinion of Attorney General Johnson, 
not unmindful of his high reputation afj( a lawyer, and of the 
weight which the community will attach to his opinion on a 
question of law, but am compelled by my own judgment to 
dissent from his opinion, withput going ii^to the arguments, 
which are to be drawn from the words of t^e several sections 
and provisions of the statute, in fervor of i:estricting the seleor 
tions of the State of Iowa to the lands within the strip of five 
miles on each side from the mouth of Des Moines river to the 
mouth of the Raccoon Fork, as b^ing the intent of the Con- 
gress ; and, passing aver many things which might be urged 
in support of that exposition of the statute, I will mention^ 
first, that this law originated in the House of Representatives 
by bill No. 106, reported by the Coinmittee on Public Lands^ 
to whom was referred the petition of certain citizens of Iowa 
for a grant of land fpr the improvement of Des Moines river, 
and also a bill introduced on tha^t subject by the Hon. A. Gw 
Dodge ; which report was accompanied by the report of the 
Hon. James Shields, Commissioner of the General Land Of- 
fice, in these vifordiS and figcpres: 

^Gbn^eal Laud Qtficb, 

"JIfay 5, 1846. 

"Sir: In answer to your inquiry, [ have tl^e honor to state, 
that the amount of unsold land within five miles on each side 
of Des Moines river from its mouth to the Raccoon, proposed 
to be granted to the Territory of Iowa by House bill Na 106, 
is estimated at two hundred and sixty-one thousand acres. 
There have been sold in the Territory of Iowa, to the 1st of 
January, 1846, 1,730,050 acres ; and the amount of purchase 
money received by the United States to the same date is 
♦2,164,102." [Signed.] 

This report, so accompanying the bill, so explaining the 
bill, was made by the representative, Mr. Dodge, who intro- 
duced it, by the Committee on Public Lands, to whom the 
bill was referred, and who reported it back with the letter 
of the Commissioner of the General Land Ofiice, with this 
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explanation of the bill: its limitation to the lands on each side 
of the Des Moines river, in a strip five miles wide **from its 
mouth to the Raccoon Fork," and the amount *' proposed to 
be granted** to Iowa, " estimated at 261,000 acres;" the Con- 
gress of the United States passed the bill. 

But now it is contended that the grant to Iowa extends 
from the mouth of the river Des Moines above the Raccoon 
Pork, and includes the headwaters, making an addition esti- 
mated at the General Land Of&ce of nine hundred thousand 
acres over and above the quantity of two hundred and sixty- 
one thousand acres proposed to be granted, together a grant 
of one million one hundred and 8ixty-one thousand acres. 
The exposition of this act, so given during the progress of the 
bill, was subsequently given by the constituted authorities of 
the executive departments, respectively, of the United States 
and of Iowa, and carried into execution by a selection of the 
alternate sections from the mouth of the river to the Raccoon 
Pork, in a strip of five miles on each side. 

On the 1 7th of October, 1846, the Commissioner of the Gen- 
eral Land Office of the United States wrote to the Governor 
of Iowa, giving him a copy of the grant to Iowa by the act 
of 8th of August, 1846, giving the diagram of the grant as 
confined to the strip of five miles on each side of the river, 
from the mouth to the Raccoon Fork ; giving, also, a map of 
the townships, and sections, and unappropriated lands within 
the said grant to Iowa ; desiring the governor to make the 
selections of the alternate sections, and to give notice to the 
said officers of the United States. In that letter the Commis- 
sioner of the General Land Office of the United States said 
to Governor Clarke : "Under this grant the State is entitled 
to the vacant lands, in alternate sections, within five miles 
on each side of the Des Moines river from Sullivan's line, the 
northern boundary of Missouri, to the Raccoon Fork of the 
Des Moines river.** The Commissioner of the General Land 
Office therein advised the governor to select for Iowa the sec- 
tions numbered 1, 3, 5, &c., odd numbers, as most advanta- 
geous, because, if selected by even numbers — 2, 4, 6, &c. — 
the Sfate would be deprived of the 16th section in each town- 
ship, which is by law reversed for schools. He also enclosed 
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to the governor " a diagram of this grant to Iowa — the bound- 
ary being colored pinAr, the alternate sections blue^ and the 
school lands brown; also a list showing the areas of all the 
sections or parts of sections within this grant — those having 
odd numbers in one column, and the even numbers in 
another," with a request, that when he had determined the 
selections, to advise the land offices at Fairfield and Iowa 
city, '^who have been instructed to withhold from sale, or 
entry of any kind, all the vacant unappropriated lands in the 
sections you may select. Please also advise this office ; re- 
turn the list and diagram, and a list of the vacant lands in 
the sections selected will be immediately prepared, submitted 
to the Secretary of the Treasury for his approval as required 
by law ; and when approved, will be certified to you," (Doc 
C, No. 3, October 17, 1846.) According to this construction 
of the grant to Iowa, and diagram of the boundary and sec- 
tions, the constituted authorities of Iowa made their selec- 
tions, which were, on the 17th of December, 1846, reported 
to the governor, and afterwards to the land officers at Fair- 
iSeld and Iowa city, and to the General Land Office, accord- 
ing to the diagram furnished by the General Land Office, 
limiting the grant to Raccoon Fork ; and that diagram was 
returned by the constituted authorities of Iowa to the Gen- 
eral Land Office, without any objection to the construction so 
given to the grant ; but with a selection made according to 
that diagram. — {See Report of Commissioners of lowa^ Decern" 
ber 17, 1846.) 

In consequence of this mutual understanding of the limits 
of this grant between the constituted authorities of the United 
States and those of Iowa, and the execution thereof by the 
selections made and signified by the State of Iowa, the lemds 
below the Raccoon Fork not selected by the State of Iowa, 
and all the surveyed lands above the Raccoon Fork, were 
advertised for sale by the President's proclamation of 19th 
June, 1848, (No. 14.) 

From the report of the bill by the committee in May, 1846, 
to 8th January, 1849, the meaning of this law was understood 
by Congress of the United States, by the executive of the 
United States, and by the executive of the State of Iowa, as 
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being only for about two hundred and sixty-one thousand 
acres, in alternate sections, in a strip of five miles on both 
sides of the river Des Moines from its mouth to the Raccoon 
Fork, if it was so carried into execution between the grantors 
and the grantees. 

From 17th December, 1846, at which time the com- 
missioners appointed by the State of Iowa made the selec- 
tions so as aforementioned, which were made known to the 
land officers of the United States, this construction of the stat- 
ute — this actual execution of it — remained unquestioned until 
the senators and representatives in Congress from the State 
of Iowa, in a letter of the 8th January, 1840, complained, not 
to the Congress of the United States, but to Mr. Walker, then 
Secretary of the Treasury, of the manner in which the act of 
1846 had been carried into execution, and of the President's 
proclamation of 19th June, 1848, and the sales made under it, 
and claiming to extend the grant to the head waters of the 
river Des Moines. 

I am clearly of opinion that the proper construction of the 
law, as respects the extent of the grant, was given by the let- 
ter of the Commissioner of the General Land Office, of 17th 
October, 1846, before mentioned, and that the attempt to ex- 
tend the law so as to include the lands above the Raccoon 
Fork to the head waters of the Des Moines river is not war- 
ranted by the statute. Notwithstanding the decision of the 
Secretary of the Interior, (Mr. Ewing,) of April 6, 1850, the 
Congress have made no explanatory act in favor of Iowa, nor 
have the senators nor representatives of Iowa (so far as I am 
informed) made any complaint to the Congress of the United 
States for relief against the manner in which the act of 1846 
has been carried into execution. 

I have the honor to be, with great respect, sir, your obedient 
servant, 

J. J. CRITTENDEN. 

Hon. A. H. H. Stuart, 

Secretary of the Interior* 
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ACCOUNTS OF RECEIVERS OF PUBLIC MONEYS. 

Wliere a recelrer of public moneyt, receiyed fhrni tales of pabllo lands* made d«- 
lanlt after November, 1841, and it was made to vpipou Chat a lonner commimlsB 
to that officer expired on the 13th of September in that year ; that the bond givas 
for the performance of duties under the former commission was dated in Maick* 
and that given for performance of dntiee under the latter was dated in Novem* 
ber— DBCiDED, that in slating the account, an amount of the public moneys, cer> 
tified to have been in his hands in November, 1841, sufficient to psy for all die 
hnds sold up to the 13th of September, 1841, should be credited to him in dis* 
cfasrge of the first bond, and the deficit found charged to the account of said le* 
oeiver and his sureties in the second bond. 

Attorney 6bkebal*8 Office, 

July 2, 1851. 

Sir : In answer to the question stated by the First Comp* 
troller, in his letter to you of the 17th of June, which you did 
me the honor to refer to me for my opinion, I have to say 
that, upon the facts as stated by the Comptroller in that let- 
ter, no breach of the of&cial bond given by Mr. Gamsey and 
his safeties, bearing date March 22, 1841, was committed; 
the misapplication of the public money by Mr. Garnsey, and 
breach of official duty, was not committed by him until after 
the date of his official bond of November, 1841. The ac- 
counting officers of the treasury may apply, and in my opin- 
ion ought to apply, a sufficient sum of the public moneys 
certified to have been in the hands of Mr. Gamsey as re* 
ceiver, in November, 1841, to pay for all the lands sold up to 
the 18th of September, 1841, when his first commission as 
receiver expired, and charge the deficit and defalcation of 
Mr. Gamsey to the account of himself and sureties in the 
bond of November, 1841. 

With very great respect, I have the honor to be, sir, yomr 
obedient servant, 

J. J. CRITTENDEN. 

Hon. A. H. H. Stuart, 

Secretary of the Interior. 
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COSTS OF SUITS AGAINST OFFICERS OF THE WAVY, 

In aaitfl against officers of the navy for personal injuries inflicted by them nnder 
color of office, in which the goTemment of the United States haye no pecuniary 
intereat, the officers should be left to their defence, and to bear the costs each of 
their own defence, without any contribution whatever from the department. 

Where the suit is against the officer as a nominal party, the govemment being 
substaniially interested and bound ultimately to indemnify the officer in case of 
recovery against him, the proper cotirse would be for the district attorney to 
cause the suit, if commenced in a State court, to be removed into the proper 
court of the United States, there to be defended by him. 

In cases where the Secretary of the Navy has already employed counsel, and such 
counsel have rendered services, &.C., it will be incumbent on the United States 
to acljust the accounts. 

Office of thb AiTomNET General, 

July 3, 1851. 

Sir : In answer to the inquiries stated in a letter from Hon. 
Wm. Ballard Preston, then Secretary of the Navy, to my pre- 
decessor in oiEce, of June 12, 1849, 1 have to say, that, in suits 
against officers of the navy for personal injuries inflicted by 
them under color of office, in which the government of the 
United States have no pecuniary interest, the officers should 
be left to their defence, and to bear the costs each of their 
own defence, without any contribution whatever from the 
department. An exception from that general rule might bo 
found in case the officer was sued for doing a specific act 
advised by the department. Where the suit is against the 
officer as a nominal party, the government being substan- 
tially interested, and bound ultimately to indemnify the officer 
in case of recovery against him, the proper course would be 
for the district attorney to cause the suit, if commenced in a 
State court, to be removed into the proper court of the United 
States. 

As to the two cases of the ship " Admittance,^ condemned 
in California as lawful prize of war, (one-half of the proceeds of 
sale will belong to the United States, appropriated to the navy 
pension fund,) for which seizure Commander J, B. Montgome. 
ry has been sued in the admiralty court of the United States 
in which the defendant, with the advice and consent or the 
Hon. John Y. Mason, then Secretary of the Navy, employed 
Vol. v— 26 
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counsel to assist the district attorney, as appears by his letter 
dated December 14, 1848, I am of opinion that the fee for 
such assistance ought to be paid, as proposed by Mr. Mason, 
out of the navy pension fund — that is to say, the one-half 
thereof; the captors to pay the other half. 

In case of the capture of the brig •*Caskett," for which Com- 
mander Simonds was sued, in the court of admiralty of the 
United States for the district of Rhode Island, by the claim- 
ants of the Caskett and her cargo, Mr. Burgeas defended the 
respondent, on the request of the Secretary of the Nary, and 
claims for fees, and for expenses paid in obtaining testimony. 
He, therefore, in my opinion, ought to be paid by the depart- 
ment out of the fund for the suppression of the slave trade. 

I have the honor to be, very respectfully, sir, your obedient 
servant, 

J. J. CRITTENDEN. 

Hon. William A. Graham, 

Secretary of the Navy. 



COMMISSIONERS OF THE MILITARY ASYLUM. 

The act establishing the military asylum does not coiii titnte the commiflsionere a 
corporation, with capacity to sue and be saed. 

They an only pnblic officers and agents to administer the fends apprspriated by 
the act, and to raise fands oat of the deductions of pay of non-commiesioned of- 
ficen, musicians, artificere, and privates in the army, and out of any donations of 
moneys or property made by any person or persons for the benefit of the asylum, 
and for the uses, purposes, and charities eipressed in the act. 

Office of the Attorney General, 

July 12, 1851. 

Sir : In your letter of the 8th of this month, you requested 
my opinion whether the act respecting the military asylum 
gives 10 the commissioners so much of the character of a cor- 
poration 83 to enable them to hold and dispose of real proper- 
ty, and to sue and be sued ? 

In my opinion, the commissioners are not a corporation. 
They cannot sue or be sued. They are but public officers 
and agents to administer the funds appropriated by the act, 
and to raise funds out of the deductions of pay of non-com- 
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TO THE SECRETARY OF WAR. 3W 

* CommisBionerB of the Military Asylam. 

missioned officers, musicians, artificers, and privates in the 
army, and out of any donations of moneys or property made 
by any person or persons for the benefit of the asylum, and 
for the uses, purposes, and charities expressed in the act. 
They are like the former Commissioners of the Sinking Fund, 
the Commissioners of Indian Afiairs, Commissioners of Pen- 
sions, or Commissioners of the Public Buildings. This asylum 
is a public establishment, under the control of the government, 
acting by the Secretary of War. 

The deed for the site purchased for the asylum should be 
taken to the United States. 

With high respect, I have the honor to be, sir, your obedi- 
ent servant, 

J. J. CRITTENDEN. 

Hon. C. M. Conrad, 

feretory of War* 
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PRINCIPAL MATTERS. 



ACADEMY, MILITARY. 

1. The professors of the military academy and the commandant of the corps of 

cadets at West Point are entitled to forage, or money in lien thereof, for 
only one horse each in time of peace, and that is required to be owned by 
them respectively, and actnally kept in service. Advice, L 

2. The increased compensation allowed by the act of 16th September, 1850, to 

certain professors and teachers at the military academy, commenced with 
the fiscal y^ar endmg 30th June, 1861. Advice^ 817. 
ACCOUNTS AND ACCOUNTING OFFICERS. 

1. The commandant of the corps of cadets and the professors at West Point are 

not entitled to a commutation allowance for forage for more than one horse 
each in time of peace. Advice, I. 

2. The accounting officers ought not to allow a claim for freight after the sink- 

ing of a vessel employed to transport a cargo from Philadelphia to the island 
of Lobos, which went down and lost her cargo at the Dele ware break- 
water. Cage of the schooner Emily Bourne, 3. 

3. The owners of a vessel employed by the United States for a period of not 

leas than three months for the transportation of troops, animals, and stores^ 
to and from such places, ports, and roadsteads, in the Gulf of Mexico, as 
might be required, at one hundred dollars per day from a certain date to her 
sailing for the island of Lobos, and three thousand dollars for the run from 
Brazos Santiago to the said island, where twelve days were to be allowed for 
unlading, and after that time to be paid for at the rate of one bundled dol- 
lars per day for the balance of the three months, at the expiration of which 
she was to be discharged, and having arrived at Lobos was immediately 
ordered to Vera Cruz, where her cargo was in part discharged, are entitled 
to a per diem allowance after the vessel left the island of Lobos. Case of 
the ship General Waehington, 6. 

4. The accounting officers are not authorized to deduct from the amount awarded 

to a claimant under the treaty of 1836-'6 with the Cherokees, and to pay 
over to his agent or attorney any per centage due the latter upon a claim 
against the United States already satisfied. Hick$*$ ease, 13. 
6. Interest cannot be properly allowed upon the draft of the American charg^ 
d'afiaires to Pern for his outfit, on account of delay of payment occaaioned by 
the neglect of Congress to make the necessary appropriations. Bryan'i 
ease, 28. 

6. The treasury ofiioers cannot allow a claim for damages for alleged breach of 

a contract for the transportation of naval stores to the Pacific ocean, occa- 
aioned by the ahipping thither of certain freight by other vessels. Beruori^s 
case, 29. 

7. Officers of the executive departments cannot review and revise the acts of 

their predecessors, and award damages for their assumed misconduct. Ibid. 

8. The accounting officers may regard as res judicata alt demands upon the 

treasury which have once been considered by the proper department and 
lejected after a refinance to tfao President. Ibid, 
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9. The demand of an attorney of a claimant under the treatj with the Cbero- 
kees, for Bervices rendered in the prosecution of his claim, cannot he recog- 
nised and pasued unless he produce a warrant of attorney, attested, witness- 
ed, and acknowledged, referring to the resolution alk>wing it, and specifying 
the amount. Case of Betsey Mcintosh, 36. 

10. The moncrys appropriated to the Creek nation of Indians by the ciTil and 

diplomatic appropriation bill of 1846 ought not to be paid until the said 
nation shall have executed a Cull discharge of two hundred and fifty thou- 
sand dollars. Ca^e of the Creek Delegation, 46. 

11. The civil superintendent of the armory at Harper's Ferry is entitled to the 

appropriation for the salary of that office, although he were at the same 
time in receipt of his emoluments as an officer of the aimy. ilfa;or Craig's 
ease, 61. 

13. The account for removing six hundred and fifty Miami Indians, more or less, 

to the country assigned them west of the Mississippi, may be allowed, even 
though a less number were in fact removed, it appearing that he removed 
and subsisted all who were found willing to go. DowHng's ease, 68. 
18. The accounting officers inay allow interest on the claim of the repreaentatives 
of George Fisher, deceased, for property taken or deetroyeil by the United 
States tioops, from the time of the taking or destruction, at the rate of ox 
per cent Case of the reps, of 4Sesrge Fisher^ 71. 

14. The accounting officers are advised that the act of 3d March, 1847, lega- 

lating the pay of lieutenants holding the appointment of adjutant or regi- 
mental quartermaster, is pnNqpeetive in its operation. Advice, 78. 

15. The accounting officers are not authoriied to allow to an acting Secrstaiy of 

any executive department the salary attached to the office whilst the same 
is filled by a Secretary duly appointed thereto. Advice, 74. 

16. The accounting officers have no right to allow any compensation whatever 

to the temporary incumbent of an office which is Mgularly filled by another 
who has received the salary thereof. Ibid, 

17. No officer whose pay is fixed by law or regulation is Kwfblly entitled to sny 

additional pay, extra allowance, or oompenaation, in any fi>rm whatever^ 
for any other duty or service, unless the same shall be andioriaed by law, 
unless the appropriotion therefor explicitly set forth that it is for additional 
pay or extra compensation. Ibid, 

18. The moneys appropriated to the Creek nation of Indians by the civil and dip- 

lomatic appropriation bill of 1848 may be disbursed upon receiving the re- 
lease produced, provided it also satisfactorily appear that the persons who 
executed it were in fact the chiefe and headmen of the Creeks and constitu- 
ted a majority of their national council. Case of the Creek Delegation, 79. 

19. The officers of the treasury may recognise a power of attorney, purportinp 

to be executed by the chiefs and headmen of the Creeks, authoriaing Joseph 
Biyan to receive certain moneys for piofeasional servieas in prosecuting their 
daims, if it appear to have been executed by those chiefs and headmen who 
had authority to act in the premises. Ibid. 

20. The act authorizing payment for horses or otiier property destroyed in the 

military service of the United States embraces field, stafiT, and other offiosra» 
volunteers, rangers, and cavalij engaged in the military service of the Uni- 
ted States since the 18th of Jone^ 1812, whether the owners belonged to 
the regular army or were volunteers or militia. Advice, 80. 

21. It is the duty of the accounting officers to examine and Iiq«Uate a demand 

that has been once rejected on account of supposed want of authority to 
allow it, afVer Congress has resolved that it is provided for in • particular 
act Case of the reps, of Gibbs, 82. 

22. The accounting officers should respect the acts of 3d March, 1636, and 12th 

August, 1848, as legislative interprstatioDS of the aet of 5th July, 1832, 
which are binding upon the department Golfs eoae, 83. 

23. The accounting officers cannot allow a demand founded upon an asHgnment 

of a part of a claim for prosecuting il bafbte Congress, unless there shall be 
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produced a warrant of attorney executed subeequent to the paaaage of the 
act allowing the claim, reciting the amount, and which shali be properly 
attested and acknowledged. Case of Fuller and Eaton, 85. 

24. The accounting oflScen are bound to observe the deciaiona of the head of 

their department Thia is a principle in the adminiatration of public affinrs 
which has been recognised in the executive department from the organizap 
tion of the government. LauelTt case, 67. 

25. The authority for transferring appropriations is limited by the act of 26th 

August, 1842, to objects enumerated in its 22d section. Admee, 90. 

26. The objection of the First Comptroller of the Treasury to paying the moneys 

appropriated by Congress to the contractor for constructing a light-house 
at White Fish Point, on Lake superior, is not valid. Warner* $ ease, 94. 

27. Although the constructor may have been paid the amount stipulated in his 

contract, yet as he was obliged to reconstruct a poi tion of the work on ac- 
count of its having been riven by lightning during its progress, and as he 
petitioned Congress for a further allowance for that reason, it must be in- 
ferred that the term '* balance" in the act refers not to the contract price, 
but to the additional expenditure rendered necessaiy by the calamnity. Ibid, 

28. Accounting officers are not required to observe the decisions of the Attorney 

General, yet as uniformity of action is desirable, and is more likely to be 
attained by heedbg than 1^ disregarding bis advice, they will find it greatly 
for their convenience to conform to it. Case of reps, qf Fisher, 97. 

29. The Second Auditor has a jurisdiction exclusive of any other department in 

cases where acts of Congress granting relief refer claims to him for settle- 
ment( and where he settles such accounts his decisions are binding upon 
his successors in office. Jbid. 
90. The demand of the chiefs and headmen of the Cteek nation of Indians may 
be passed and liquidated upon their executing a release in full for aU claims 
for principal and interest on account of the emigration of a portion of their 
number. Advice, 98. 

31. The demands of the marine officers for pay during the interval between the 

act of 2d March, 1847, reducing them, and the appropriation act subse- 
quently passed, are not admissible. Adtiee, 101. 

32. The accounting officers have no authority to pass a claim for disbursements 

made in organizing a regiment of volunteers during the war with Mexico 
under the authority of Major General Gaines, who were not mustered into 
service. Coi Crese^^s ease, 102. 

33. Items lor insurance paid by disbursing officers on transportation of the avails 

of government draifls, are not admissible in the settlement of their accounta 
with the government. Advice, 104. 

34. Where an inhabitant of the United States sold to the officers of the pro- 

visional government established in West Florida prior to 3d December, 
1810, certain arms and ammunition, which were subsequently received at 
the garrison at Baton Rouge, and used by the said provisional government, 
and subsequently by the forces of the United States, in the defence of New 
Orleans; and, after the passage of the act of 18th April, 1814, presented 
his claim to the accounting oQcers for the price of said arms and ammuni- 
tion, and £uled to obtain payment, and afterwards appealed to Congress for 
redress, from time to time, until the 14th of August, 1848, when he ob- 
tained the passage of an act directing the liquidation and settlement of his 
claim; andi, upon ite presentation under the last- mentioned act, questions 
being raised concerning the amount to be allowed, and the propriety of an 
allowance of interest, d(c. — dlcidbd, that the amount of principal is to 
be graduated by the contract of purchase, and that interest is allowable 
thereon, under the construction given to the act of 18 L4, under which it 
was first presented, and under which similar claims were allowed. Case of 
De la Fronda^ 106. 

35. In general, the government, which is always to be presamed ready and willing 

to discharge ita obligations, pays no interest; yet from connderations of 
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state policy, it has sometimes, as in the case of daims ander the act of 
1814, allowed it Ibid. 

36. Interest at the rate of six per cent to be eompnted from the date of the sale 
to the date o{ the act of 1848, may be allowed upon the present claini. 
Ibid. 

87. Where by act of Congress the Third Auditor of the Treasury was required, 
under the direction of the Attorney General, to ascertain the actual damages 
which a claimant had sustained, and would be likely to recover, upon principles 
of law applicable to similar cases, by reason of the interference of any agent 
or agents of the United States, acting under their authority, with the use 
and enjoyment of his lands in East Florida, and under such instructions 
examined, and in 1844 reported the same at an amount which was ac- 
cepted; and the matter was in 1847 re-opened, pursuant to a resolution of 
Congress, by direction of the Secretary of the Treasury, who, after causing 
some of the items reported by the Comptroller to be reduced and others to 
be increased, made a final award of an additional amount, which was slso 
subsequently received by the claimant, who, being dissatisfied therewith, 
desires the matter to be again opened — nsciDEii, that the decisions, awards, 
and payment, were a final disposition of the claim, and to be esteemed in 
law a full execution of the act and resolution. ifibbakTs eate, 122. 

38. Besides, the receiving of the sum allowed by the decisions and awards estops 

the claimant from questioning that such allowance and payment constituted 
a full and final satisfaction of his entire claim. Ibid* 

39. Congress have provided for the liquidation of certain demands arising from 

contracts for the transportation of naval stores to and upon the Pacific ocean, 
and the same may be passed by the proper officers. Benwn*B aue, 126, 
132. 

40. The demands of military officers out of service for compensation are not ad- 

missible except pursuant ta some act of Congress providing for the par- 
ticular case. Petertt's case, 132. 

41. Where a claimant for advances dies previous to the passage of an act autho- 

rizing a settlement, it is proper that an administrator of his estate be ap- 
pointed before payment, in order that the demand may be properly receipted. 
De la Francia'e case, 135. 

42. In this case the department is advised to take a receipt from the sale dis- 

tributee of the aasets also. Ibid. 
^ 43. Under the power of attorney executed by Joseph de la Prancia to James 
Bowie, the latter had authority to substitute Isaac Thomas in bis stead; 
but Thomas could not legally substitute William Cost Johnson is his stead. 
De la Franeia'e case, 137. 

44. The receipt and acquittance in blank, purporting to have been signed by 

Thomas, if authentic, gives authority so to fill it up as to make it a foil 
discharge and acquittance of all title to the sum awarded to Joseph de la 
Francia by the Secretary of State. Ibid. 

45. The claim of a minister to a foreign government for the amount of the usual 

outfit may be allowed, even though he were not in the United b'tates at the 
time of his appointment Donelson*8 eaae, 139. 

46. The accounts of disbursing officers for extra compensation paid under the 

order of Major General Scott of May 3, 1€47, to certain volunteers in the 
war with Mexico, should be allowed, provided the disbursements shall be 
adjudged to have been necessary and proper, and there is a sufikient amount 
of the contribution fund to meet them. Advice, 152. 

47. The entire portion of the marine corps, whether they served on ship-board or 

land, on the Mexican coast or in the interior, in the Mexican war, are to 
be considered, within the true meaning of the resolution of the 10th of Au- 
gust, 1848, as having ** served with the army in the war with Mexico," and 
entitled to the remuneration which that resolution provides. Advice, 165. 

48. But, in adjusting their accounts, such of them as have leceived any priu 

money should be charged with it Ibid. 
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49. The claim of a minister to the republic of Mexico for the amount of the usual 
outfit may be allowed, even though he were not in the United States at the 
time of his appontment Clifford^ a eaae, 163. 

60. Contracts for building iron steamers at Pittsburg, and furnishing engines 

therefor, are to be construed according to their obvious meaning, indepen- 
dently oif any antecedent contract between the same parties, and to any orders^ 
written or verbal, any officer of the United States may have given concern- 
ing them, before they were entered into. TomlimorCa case, 171. 

61. Where the district attorney of Pennsylvania had, by the direction of the 

Postmaster General, instituted several suits against toll-gate keepers and 
others, to enforce the penalties prescribed by the 9th section of &e act of 
3d March, 1826, for sundry interruptions of the transit of the United 
States mails, by exacting tolls upon passengers conveyed in the mail coaches, 
and a nolle prosequi was subsequently entered by direction of a succeeding 
Postmaster General in every case — dbcidbd, that the said district attorney 
is fairly entitled to compensation from the United States for the services 
rendered. Darragk'e ease, 17S. 
63. The judgments in the matter, however, are not binding upon the treasury. 
Ibid, ^ ^ 

63. The award of the Sd June, 1847, for an amount in addition to the sum 

formerly allowed upon the claim of Charles F. Sibbald, must be regarded 
as a full and final execution of the act of 1 842 and the resolution of 
1846; and if it were not, the claimant is concluded by his receipt of the 
award. Sibbald^s ease, 176. 

64. The whole matter is res judicata and terminated, and can never be reviewed, 

except under some future act or resolution of Congress. Ibid, 
66. If accounting officers err, designedly or by mistake, in making payments, the 
loss must fall on the United States. Rogers* s ease^ 183. 

66. The payment of a liquidated demand against the government to a person 

not authorized to receive it, does not relieve the government from resp»ondi- 
bility to make payment to the proper claimant. Ibid, 

67. The certificate of the presiding officer of the Senate is conclusive evidence in 

support of charges for the payment of mileage to senators made by the 
Secretary. Dickens's ease, \9 1. 

68. Under the first section of the act of 22d January, 1818, the Secretary of the 

Senate is entitled to credit for payments made to senators for mileage, 
whether the certificate of the presiding officer be conclusive or not. Ibid. 

69. The accounting officers are not authorized to pass any accounts embracing 

charges for salaries of the territorial officers of Oregon before the latter shall 
have reached the territory, and entered upon their official duties. Advice, 
219. 
• 60. The account with the Chickasaws is to be considered now as having been pro- 
perly opened and rertated, and the balance found due by the accounting 
officers is properly chargeable to the af^ropriation for the subsistence and 
removal of Indians. 7%e ease of Corcoran and Riggs, 226, 232. 

61. The assignment of William M. Gwin to Corcoran and Riggs is valid, and 

their claim may be paid from the fund otherwise payable to the Chickasaws. 
Ibid, 

62. Interest may be allowed upon commutation claims of the representatives of 

the officers of the Navy of the State of Virginia, for services rendered du- 
ring the revolutionary war. Case of reps, of Barron, 226. 

63. (n the case of the claim for interest of the executor of George Galphin, de- 

ceased, who, in his lifetime, and prior to 1773, was a trader with the 
Creeks and Cherokees, in the then colony of Georgiai and at the date of 
the treaty concluded in that year between said Indians and the government 
of Great Britain, ceding a large district of country to the latter, in trust, for 
the payment of their debts to traders from the proceeds. Sec, a creditor of 
said Indians to a large amount; and who, after the appointment of commis- 
iionera by Great Britain to liquidate such debts, obtained from themi in 
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1775, a proper certificate of liquidatioii of his demand; but who, in conse- 
quence of his subsequent disloyalty to that government in the revolution 
which immediately followed, was never paid according to the stipulations 
of the said treaty, but retained such certificate unsatisfied until his death ; 
and which claim was then preferred against Georgia, and subsequently 
against the United States, to whom a large tract of said land had been ce- 
ded, until 1848, when Congress ordered it to be paid ; and, pursuant to its 
order, the principal was paid by the Secretary of the Treasury — ^diciobd, 
that the lands ceded by the treaty of 1773 were charged with this debt ; that 
the same was subsequently assomed by the United States ; that the claim 
is analogous to others upon which interest has been allowed ; and that the 
claimant is entitled to interest from the date of the certificate of said com- 
missioners liquidating the demand. The Galpkm ease, 227. 

64. The claims of mail contractors for one month^s extra pay, in cases where their 

contracts have been annulled and the service discontinued, are to be decided 
by the Postmaster General or by the Auditor of the Treasury for the Post 
Oflice Department as prescribed by the eighth section of the act of 8d July* 
1836. Allen and Kitchen's case, 246. 

65. A professor of mathematics in the navy, who may have been required to per- 

form certain duties at the depot of charts and nautical instruments, and who 
at the time was superintendent of meteorological observations by appointment 
of the Secrerary of War, at a salary of two thousand dollars, is not entitled 
at tho same time to the salary of a professor of mathematics ander the act 
of 3d March, 1835. Espy^s east^ 250. 

66. The salary provided by the act of 3d March, 1835, is due only to professors 

when attached to vessels for sea service^ or in a yard. Ibid, 

67. He is, however, entitled to a reasonable compensation^ over and above his sa- 

lary in the War Department, for services performed in the depot of charts 
and nautical instruments. Ibid- 
68.* The act of 9th July, 1 708, bars the payment to representatives of moneys 
which have remained in the treasury to the credit oi their deceased ancestor, 
unclaimed since 1781. Case of reps* of Ross, 251. 

69. The late district attorney in Louisiana is not entitled to extra compensation 

for attending to certain soits instituted against the United Stales in ius dis- 
trict. Durante case, 261. 

70. By the acU of 1789, 1824, and 1844, it was the official duty of the district 

attorney to appear and defend the United States in the suits in question, and 
whatever fees or compensation he iir entitled to for the services^ must be 
taken and considered as part of the fees and emoluments of his oflice, as 
provided in the act of 18th May, 1842. Ibid. 

71. The compensation provided by existing laws on the subject may be inade- 

quate, yet the law, as it is, most control until Congress shall remedy its de- 
fecU. Ibid. 

72. The officers of the Treasury cannot aUow the demand against the Cherokees, 

presented by the Board ot CommiasioDers for Foreign Missions, until the 
same shall have been adjudicated in the manner pointed out in the treaty. 
Advice, 268. 

73. Transfers of the surplus of appropriations for one or more objects of expendi- 

ture may be made to supply deficiencies of othor appropriations in the same 
department or office. Advice, 273» 274. ^ 

74. Where a surveyor of the port of Cincinnati neglected to collect certain dnltoi 

properly certified by the collector at New Orleans as due and payable there 
in cash, but permitted the goods upon which they were chargeable to be de- 
livered to the importers, he only retaining their bonds, taken pursuant to 
the act of 2d March, 1831, and afterwards being found in default at the 
tieasury for such duties, was superseded in office, and a portion of such du- 
ties subsequently collected and paid into the treasnry by the successor, to 
whom the bonds were turned over, and the queatioQ as to whether either and 
which of the two surveyors are entitled to be credited with commissions on 
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the moiiflys thus oollected/having arisen — decihed, that the delinquent 
mirveyor it not, bat that his sacceasor is, entitled to the commissions estah- 
liahed by law upon the duties thns collected and paid over. Collintfs case, 
878. 
76. Commissions on customs were intended as a compensation for a faithful per- 
formance of the duty of the officer collecting the revenue, and are not due 
to an officer who has not collected nor received such revenue, but who, io 
violation of his duty, devolved its collection on his succeuor. Ibid. 

76. The third section of the act of the 20th of August, 1842, authorizes the trana- 

fer and application of the surplus of appropriations, sunding to the credit of 
the War Department, and not transferred by the SecreUry of the Treasury 
to the general account of moneys not appropriated, to supply the deficiency 
of the appropriation for preventing and suppressing Indian hostilities. Ad' 
viee^ 282. 

77. Where the original holders and the assignees of certiBcates, issued by the 

Commissioner of Indian Affiiirs, for a claim against the Pottawatomie Indiana, 
and payable from their accruing annuities, are in dispute concerning the 
terms and purposes of the trand^, the officers of the treasury are advised 
to suspend payment until the controversy shall be settled. Advice, 284. 

78. There may be doubt whether annuities granted by the government in such 

cases are legally assignable, unless made so specially by Congress. Ibid. 

79. The accounting officers are not authorized to charge interest against the trus- 

tees of the Bank of the United Slates, from the time when the assets of the 
bank ware sold in satisfaction of the demands of the United States to the 
time when the funds were invested. Advice, 904. 

80. The accounting officers may aHow increased compensation to professors and 

teachers at tiw military academy, from the commencement of the fiscal year 
ending SOih Jane, 1861. Adoict, 317. 
8L Literest on claims preferred under the treaty between the United States and 
Spain, for injuries sustained by Spanish officers and individual SpanJA in- 
habitants, during the mifitaiy operations of the American army in Florida, 
ought not to be allowed. Advice, 334. 

82. A long series of vniform decisions, adverse to the anowatiee of interest on 

this spedes of daims, must be respected as having the force of law. Ibid. 

83. Interest, at the rale of six per cent., upom moneys advanced to contractors 

for trensporling the mails from New York to Chagres, from the passage of 
the act o4 3d March, 1851, shoukl be charged in the accounts for that ser- 
vice. SMt case, 356. 

84. Accounts for professional services rendered the Cherokee Indians cannot be 

lawfully allowed and paid from the appropriations to carry into efiect the 
treaties of 1835 and 1846 with that nation. Case of Thompson and 
Harris, 363, 879. 

86. The accounting officers are bound to respect a dedsion of the Secretary of 
War adjudging officers in the army to be in command according to their 
brevet rank. Cases ef Gen. Waiback and Maj. Ha^ner, 386. 

86. Accounting officers are not authorized to inquire into the grounds of the d»> 
dsions of heads of departments made in the regalar discharge of their offi- 
dal duties. Ibid, 
ADMINISTRATORS. 

1. Administrators of deceaiad peMionen are entitled to reedve the arrears of 
pensions due the dsoedents at the tiara of thsir deatht and in ease an ad- 
ministrator appointed in one ooonty of Indiana recdved suck arrears, an 
administrator of the same eststo stppointed in another country cannot in- 
sist upon payment of the same te taim. Case of admrs, of Boston, 62. 
9. The administrator of a deosaeed claimant for advances on account of the 
government is entitled to receive the moneys allowed by the proper depart- 
ment on the chin, and his leecipt ahooki be obtdned therefor. Ds ia 
FranMseastf 136. 
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3. The administratore of Commodore Jamea Baron are entitled to oommntation 

pay and interest for his services in the navy of Virginia, in the war of the 
revolution. Advice, 226. 

4. Where a land warrant issued to the administrator, de bonis non, of a deceased 

colonel of the Virginia line, for services rendered by him in the revolution- 
ary war; and the said administrator proposed to surrender it, and to receive 
scrip in lieu thereof; for the benefit of the devisees named in the decedent's 
will, pursuant to the act of Congress for the relief of certain officers and 
soldiers of the Virginia line and navy and of the continental army-— oeci- 
DID, that as the warrant issued to the administrator with the will annexed, 
for the benefit of the devisees, scrip in exchange may issue in the same manner 
and for the same purpose. Ca$e of admr. of Frcaida Taylor, dec^d, 308. 
ADVANCES. 

i. As advances to ministers for their outfit cannot be made until moneys there- 
for are appropriated by Congress, it follows that the department cannot be 
subjected to damages for the non-payment of a minister's draft for the same 
made in advance of an appropriation. Bayan'a case, 28. 

2. The Executive may advance an amount not exceeding one year's salary as an 

outfit to a minister, whether he were in the United States at the time of his 
appointment or not DoneUorCs case, 139. 

3. The Executive may advance to a minister to the Republic of Mexico an 

amount equal to one year's salary as an outfit, though he were not in the 
United States at the time of his appointment. Cltfford'a case, 163. 

4. Congress having contemplated the construction of five steamships for the 

mail service, and for the ultimate augmentation of the naval armament, 
and having authorized advances to be made therefor only upon each of 
them after it should be launched, and the contractors having received the 
ratable proportion of the amount authorized upon the four of them now 
afloat, no further advances cim be legally made until the fifth ahall be 
launched. Case of CoUins and others, 245. 

5. If, however, the Secretary of the Treasury shall adopt, from equitable con- 

siderations arising from the fact that the four steamers already built are 
equal in power and tonnage to the five contracted for, and fully adequate to 
the mail service, or for any other reason, a different construction, it may 
not be improper. Case of Collins and others^ 263. 

6. The advances made upon the contract with Sloo for the transportation of the 

mail in steam vessels cannot be applied on the first year's service since the 
appropriations of other moneys by Congreas therefor. Case of Law and 
others, 271. 

7. The moneys advanced to the contractors for transporting the mails from New 

York to Chagres were so advanced as a &vor and bounty to the enterprise, 
without provision for interest or repayment, until the passage of the act of 
3d March, 1861. Case of Law and others, 366. 

8. Under the act interest at the rate of six per cent per annum u to be com* 

puted and charged, but only from the date of Its passage. IbitL 
ALLOWANCES. 

Sbb AccouiTTf, Claims, ComsvaATiov. 
APPOINTMENTS TO OFFICE. 

1. There is no authority for the appointment of an architect and superintendent 
for the building of the wings of the Patent Office, directed to be oonstnicled 
by the civil and diplomatic appropriation bill for the present fiscal year, con- 
ferred either by that or any other existing law. Advice, 88. 

3. The authority to appoint a chaplain and physician of the Waahington Peni- 
tentiary is vested in the inspectors. Advice, 120. 

3. The authority to appoint clerks to serve in the Patent Oflice is vested in the 
Secretary of the Interior. Advice, 283. 

A* The President is authorized to remove the chief justice of a Territory in case 
be shall be satisfied that the incumbent is unfit for the office, Adviee, 288. 
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ASYLUM, MILITARY. 

1. The appropriation for a Military Aaylnm for the relief and rapport of mvalid 

and disabled soldiers of the army of the United States, made by the act of 
8d March, 1851, includes the unclaimed extra- pay allowed to soldiers by 
the 6th section of the act of 19th July, 1848. Advice, 385. 

2. It is to take eflfect, however, only according to the provisions of the 7th see-« 

tion of the act, and to be afterwards repaid by the commissioners of the asy- 
lum upon demand of the heirs or legal representatiyes of the deceased. 
Ibid, 
ATTORNEY GENERAL. 

1. Although the acts prescribing the duties of Attorney General do not declare 
the effect of his advice, it has been the practice of the departments to heed it« 
It has been found greatly advantageous, if not absolutely necessary, to have 
uniformity of action upon analogous questions and cases; and that result is 
more likely to be attainted under the guidance of a single department, con- 
stituted for the purpose, than by a disregard of its opinions and advice. 
C(taeofrep8. of Fi$her, 97. 
AWARDS. 

1. The awards made by the Cherokee commissioners, as the same shall have 
been declared and certified, ought to be paid at the treasury without the de- 
duction of any percentage demanded by the attorney upon another claim. 
Hicks* 8 eaaCf 13. 

S. The awards of the Cherokee commissioners, appoined to adjudicate certain 
claims preferred against the United States, under the treaty of l&36-*6 with 
the Cherokees, ought to be paid to the claimants, or their eiecutors or ad- 
ministrators, unless proper letters of attorney shall be produced by others. 
Mcintosh's case, 36. 

8. The amount to be awarded upon the claim of De la Francia should be gradu- 
ated by this contract of purchase. Advice, 105. 

4. The award to De la Francia, he having died before the passage of the supple- 
mentary act of 14th August, 1848, should be paid only to his administra- 
tor duly appointed and authoized to receipt for the estate. Advice, 135. 
BANKS. 

1. The Merchants' Bank of the city of New York must settle or procure an ad- 

judication of the matters in controversy concerning the certificates of the 
Commissioner of Indian Affairs, issued upon a claim against the Pot- 
tawatomies before the same are paid. Advice, 284. 

2. Neither the Bank of the United States nor the trustees thereof are liable to 

be charged with interest upon the assets of said bank which were sold in 
satisfaction of certain demands of the government. Until the month of Janu- 
ary, 1846, when the funds were invested. Advice, 304. 

BILLS OF EXCHANGE. 

1. Where the charge d'affaires to Peru drew a bill on the treasury for his outfit, 
before moneys for that purpose had been appropriated by Congress^ and 
payment was delayed for want of appropriated funds to meet it, the govern- 
ment is not chargeable with interest. Bryan's case, 28. 

BONDS. 

1. Where bonds taken by a surveyor of a port for duties, certified by the proper 

collector, remained uncollected at the time of the appointment of a successor, 
and the latter collected the moneys^ and paid the same into the treasury, 
the commissions thereon must be allotted to him. Bond's ease, 279. 

2. The sureties of a receiver of public moneys appointed by the President during 

a recess of the Senate are liable for all moneys received by him up to the 
end of the succeeding session of the Senate, in cases where the receiver 
shall not have previously given a new bond, as required by law, of officers 
nominated to and confirmeid by the Senate whilst holding under a tempor- 
ary appointment. Garnsey's case, 291. 
8. The sureties of a receiver of public moneys (who shall have been acting under 
a temporary appointment) appointed by and with the advice of the Senate^ 
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are liable for all moneys in bin hands on the day of the giving of their bcmd, 
and which he may aubaequentiy regeive, to the extent of iu penalty. llntL 
4. If there be an intenregnum in the aecarity for tiie performance of the duties of 
the office of receiver of public moneys^ appointed during a receaa, and sub* 
seqnently nominated to and confirmed by the Senate^ by reasoD of his ne» 
gleet to give a new bond upon his eeoond appointment until after the ad- 
journment of the Senate, neith^ the sureties in the first nor second bond 
are liable for the moneys by him received during that period. IbitL 
6. Where a receiver of public moneys received from sales of public lands, made 
default after November, 1841, and it was made to appear that a former com- 
mission to that officer expired on the 13th of September in that year; that 
the bond given for the performance of duties under the former commission 
was dated in March, and that given for performance of duties under the lat- 
ter was dated in November — dbcided, ti^aX in stating the account, an 
amount of the public moneys, certified to have been in his hands in Novefai- 
ber, 1841, sufficient to pay for all the lands sold up the 13th of September, 
1841, should be credited to him in discharge of the first bond, and the de* 
ficit found charged to the account of said receiver and his sureties in the 
second bond. Gamsey^B cote, 396. 

BREACHES OF NEUTRALITY. 

See NSUTRALITT. 

BREVETS AND BREVET PAY. 

L The brevet commissions issued by the President on the 29th of Jone^ 1848, 
to certain persons who bad distinguished themselves in the late war with 
Mexico, on the recommendation of the qommanding officer of their regiment, 
are valid, though such persons were non-commissiDned officen at that date. 
Ca»t of Lant and others^ 22. 

2. The act of 3d March, 1847, invested the President with authority to issue 

such brevets as a reward for the distinguished services of that class of officer^ 
rendered in that capacity, upon certain evidence that they had thus served, 
whether they should retain the aamerank when the reward should be be- 
stowed, or should be transferred elsewhere to act in an humbler capacity. Jbid* 

3. Where the Secretary of War has decided that certain officers have a com* 

mand according to their brevet rank, it is the duty of the accounting officen 
of the treasury to respect his decision. Major Hagner'a casCt 386. 

4. The existence of a command according to brevet rank is to be presumed for 

the decision or order of the Secretary of War respecting them, and to be re- 
garded by the Auditor and Comptroller as established by and according to 
his decision and orders. Jbid. 
CHARTER PARTY. 

1. Where a vessel was chartered by the United States for three months, and 

longer if required, at nine hundred dollers per month, to transport a cargo 
from Pbilidelphia to the island of Lobos, at the cost and charges of the 
owners, who covenanted that she was sea- worthy, &c. ^ and having receiv- 
ed her freight, proceeded as for the Delaware breakwater, where she sunk and 
lost the entire cargo; and, about two months after, was raised and tendered 
to an agent of the government at Philadelphia, for the purpose of fulfilling 
the charter-party; and the owners having received payment from the date of 
contract until she went down, making claim, under the charter-party, for 
freight afterwards^DiciDBD, that the claim was not admissable. Case of 
the Emily Bourne, 3. 

2. There having been no cargo to be forwarded after the wreck, and it being Im- 

practicable to raise and repair the vessel in season to reach the place of des- 
tination before the expiration of the time stipulated for the service, it cannot 
be maintained that the subsequent tender was equivalent to performance, nor 
that it constituted the ground of any Talid claim fur fireight id, 
8. Where a vessel was chartered by the United States for a period of not less 
three months, to be employed in transporting troops, animals, and stores ta 
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and from rach placet, porta, and roadateada in the Oulf of Mexico aa might 
be required, at one haodred dollaia per day from a certain date to her Bailing 
for the island of Loboe, and three thooaand doUan for the run from Brazoa 
Santiago to the aaid itland, where twelve daya wcie to be allowed for un- 
lading, and after that time to be paid for at the rate of one hundred dollan 
per day for the balance of the three montha, at the expiration of which she 
was to be discharged t but, having arrived at Loboa, was immediately order- 
ed to Vera Crux, where her cargo waa diacharged; and claim being made 
for the per diem allowance after aha left Loboa— dxcidxd, that it is very 
clear that the owners became entitled to one hundred doUara per day during 
the whole period of three months, except the time occupied in the run from 
Brazoa Santiago to the ialand of Loboa. Oase of the Oen. WathingUm, 5. 

4* The terms of the contract are too explieit to admit of any interpretation that 
would permit the government to aubatatute for a right or privilege, which it 

• waived, a distinct service &r which it had atipulatad a diatinot compensation. 
.Ibid. 

6. The claim for damages for an alleged breach of a contract entered into with 
a former Secretary of the Navy for the transportation to the Padfic ocean 
of all the naval storea which the government should have occasion to send 
there during a certain period, by veaaon of the withholding of the transpor- 
tation of certain freight, or the sending it by tbe public veaaala, cannot be 
allowed by the executive department. BmwiCe eate^ US, 

6. There is no law which anthoiizea the head of any department to auperviae 

the acts of his predeoesaon, and to award damagea for their aasnmed miscon- 
duct, to be paid out of the poUic treaaury. Aid. 

7. Thia claim, having been once considered at the proper department, and re- 

jected, after a reference to the President, is res judUata. Ibid. 

8. The charter-party claim arising out of arrangementa for transporting certain 

naval stores to the Padfic ocean, may be adjuated by the Secratary of the 
Navy. Ben»on*8 eiuef 126. 

0« The amount which may be aacertained to be d«e is payable out of, and 
chargeable to, the appropriation for the current year for contingent expenses 
for transportation. Ibid. 
10. The amount of six thousand eight hundred and ninety-two doUan allowed by 
the Secretary of the Navy on account of the daim gainst the Navy Depart- 
ment, may and should be paid from the appropriation for the year ending 
80th June, 1850, for contingent expenaea that may accroe for freighta and 
tranaportation. Benmm^e eate, 181. 
CLAIMS. 

1. The professors of the Military Academy, and the commandant of the corpa of 
cadets at West Point, are entitled to forage, or money in lieu thereof, for 
only one horse each in time of peace, and that is required to be owned by 
them respectively, and actually kept in service. Advice, 1. 

S. Where a vessel was chartered by the United States for three months, and 
longer if required, at nine hundred doUara per month, to transport a cargo 
from Philadelphia to the island of Labos, at the cost and charges of the 
owners, who covenanted that she was sea-worthy, &c. { and having recdved 
her freight, proceeded as far aa the Delaware breakwater, where she sunk 
and lost the entire cargo ; and, about two months after, waa raised and 
tendered to an agent of the government at Philadelphia, for the purpoae of 
fulfilling the charter-party ( and the owners having received payment from 
date of contract until ahe went down, making claim, under the charter- 
party, for freight afterwarda— nxcinxn, that the claim was not admissible. 
Advice, 3. 

8. There having been no cargo to be forwarded after the wreck, and it beiug im- 
practicable to raise and repdr the veasel in season to reach the place of dea- 
tination before the expiration of the time stipulated for the service, it can* 
not be maintained that the subsequent tender was equivlalent to perform- 
ance, nor constituted the ground of any valid cldm for freight Ibid* 
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4* Where a Tessel was chartered hj the United States for a period of not leii 
than three months, to be employed in transporting troops, animals, and 
stores to and from such places, ports, and roadsteads in the Gulf of Mexico 
as might be required, at one hundred dollars per day from a certain date to 
her sailing for the island of Lobos, and three thousand dollars for the run 
from Brazos Santiago to the said island, where tweWe days were to be al- 
lowed for unhiding, and after that time to be paid for at the rate of one hnn- 
dred dollars per day for the balance of the three months, at the expiration of 
which she was to be discharged; but, having arrived at Lobos, was immedi- 
ately ordered at Vera Cruz, where her cargo was discharged; and claim being 
made for the per diem allowance after she left Lobos^nzciDSB, that it is 
very clear that the owners became entitled to one hundred dollars per day 
during the whole period of three months, except the time occupied in the run 
from Brazos Santiago to the island of Lobos. Advice, 5. 

S The terms of the contract are too explicit to admit of any interpretation that 
would permit the government to substitute for a right or privilege, which it 
waived, a distinct service for which it had stipulated a distinct compensation. 
Ibid. 

6. Where an agent and attorney for claimants, under the treaty of ]835-'36 

with the Cberokees, undertook to prosecute certain claims before the com- 
missioners for the consideration of ten per cent, upon every claim awarded, 
and omitted to claim his per centage upon the first awarJ, consenting to its 
payment to the party, but claimed the aame upon the payment of a subse- 
quent award, as well as the ten per cent on said last award — dxcidid, that 
the officers of the treasury ought not to deduct from the last award any per- 
centage which may have accrued to the agent and attorney upon other 
claims. Gilletptfe ctue, 13. 

7. The ten per cent, to be paid the agent and attorney out of any sum or sums 

awarded, must be construed to mean ten per cent, not upon the aggregate, 
and to be paid out of one award, hut upon each claim, as the same should 
be allowed. Ibid. 

8. The claim for damages for an alleged hreach of a contract entered into with a 

former Secretary of the Navy by A. G. & A. K. Benson for the transpor- 
tation to the Pacific ocean of all the naval stores which the government 
should have occasion to send there during a certain period, by reason of the 
withholding of the transpoitation of certain freight from them, or the send- 
ing it by the public vessels, cannot be allowed by the executive department 
Benion*8 case, 28. 

9. Payment of the awards of the commissioners appointed to adjudicate certain 

claims preferred against the United States, under the treaty of 1835~'36 
with the Cherokees, since the passage of the act of July 29, 1846, is re- 
quired to be made to the claimant or claimants, or to his, her, or their ex- 
ecutor Br executors, administiator or administrators, unless some other per- 
son shall produce a warrant of attorney, attested, witnessed, and acknowl- 
edged, referring to the resolution allowing the claim and specifying the 
amount, and authorizing him to receive it. Case of Betsey Mcintosh, 86. 

10* Neither the agent nor attorney who prosecuted any claim, nor any substitu- 
ted attorney, is entitled to receive the amount, except be produce such a 
warrant from the claimant. Ibid, 

U. It is not the duty of the ExecutiTe to pay over the moneys appropriated in 
the 3d section of the civil and diplomatic appropriation bill of 1848 to the 
Creek nation of Indians, except on the condition that said nation shall first 
execute a full discharge of principal and interest on account of the sum of 
two hundred and fifty thousand dollars. Admcst 46. 

12. The unautbenticated instructions presented by the Creek delegation who de- 
msnd the money, do not authorize them to receipt for what they do not re- 
ceive. Ibid. 

Id. As this claim has been once paid by the United States to the State of Georgia, 
and Congress not having reoogidsed the obligation to pay it to the Creek 
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nation, except upon the condition of having a certain reteeee in advance, it 
is the doty of the Bzecutive to be strict in exacting the receipt and proof re- 
qnired tiefore any part of the money shall be paid. Ib'd. 

14. Where the government entered into a contract with an individual for removing 
the Miamiee, estimated at 650 souls, frjm Indiana to the country araigned 
them west of the Mississippi, and to subsist them, Asc, for the sum of fifty- 
five thousand dollars, upon condition that should the number be greater or 
less there should be neither addition nor reduction of the amount, and that 
he should not use any force to compel them to emigrate; end the said con- 
tractor, pursuant thereto, removed and subsisted 38 i of the Indians, being 
ail who were found willing to emigrate — decidki), that said contractor has 
entitled himself to the whole sum stipulated for removing and subsisting 
the tribe. JJowiing's ease, 64. 

\t. Interest on the claim of the representatives of George Fisher, deceased, for 
property taken or destroyed by the troops of the United States, should be 
computed from the time of the taking or destruction. The rate to be al- 
lowed should be six per cent for the period of the detention. FUher^n ease, 
71. 

16. The form of release of the claim of the Creek Indians upon the government, 

which has been submitted to the Commissioner of Indian Affairs, answers 
the requirements of the third section of the act of 12th August, 1848, if it 
satisfactoritly appears that the chiefs and headmen who have executed it are 
in (act the chiefs and headmen of the Creeks, and constitute a majority of 
their national council. Advice, 79. 

17. The Senate bill reported on the 9th of February, 1849, to provide payment 

for horses or other property lost or destroyed in the military service of the 
United States, embraces field, staff, and other officers, mounted militia, 
volunteers, rangers, and cavalry, engaged in the military service of the 
United States since the 18th of June, 1812 — whether the owners belonged 
to the regular or other military service. Advice, 80. 

!8. Congress having resolved that the claim of the representatives of Churchill 
Oil»b8 was provided fur by the act of July 6, 1832, and the House of Rep- 
resentatives having again resolved to that effect, after the Executive depart- 
ment had decided otherwise, it is now the duty of the Executive depart- 
ment to liquidate it Gihhn*8 aue, Bt, 

19, The acts of Congress of the Sd M^rch, 1835, and 12th August, 1848, are 
legislative interpretations of 'the act of 5th July, 1832, and the expressions 
of opinions that it was the purpose of the third section of the act of li)32 
to provide for Virginia commutation claims for-half-pay as well as for those 
for half pay. GaU*» eaite, 83. 

tlO. Where a claimant executed a power of attorney to another, authorizing him 
to prosecute a claim before Congress, and to appoint a third person to assist 
him, and therein assigned to each of them onefouith of what might be re- 
covered, and authorize them to receive the same ;' and the claim t)eing sub- 
sequantly allowed by ('ongress, and the demand of payment of one -half 
thereof, pursuant to said assignment, being made at the treasury by the two 
Bttorneys, objected to by the administrators of the claimant, and refused on 
account of 9on-compliance with the act of 29ih July, 1816 — nEcinsD, that 
the said act diearly prohibits payment to the attorneys, except they produce 
ft warrant of attorney executed subsequent to the passage of the act allowing 
the claim, reciting the amount, properly executed, attested, and acknowledged. 
C/arke*H ectsf, tJ.5. 

til. Congress having made an appropriation to pay the ''balance** due Ebenezer 
>^ arner for constructing a tight-house at White Pish Point, on Lake Supe- 
rior, after he had been paid the price stipulated in bis contract, and after he 
had petitioned that body for a further allowance on account of his having 
been otiliged to reconstruct some portion of the tnwer, which had been riven 
by lightning during the progress of the work, it must be inferred that the 
term '^balance" was used, not with reference to the contract price, bat in 

Vol. V— 2T 
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connexion with the additional expenditure earned tlie eoDtiactor bj a calam' 
ity which he could not a^ert. Warner* 8 eaUf 94. 

22. The moneys apiNropriated in execution of the treaty of 24th Jannaiy, 1826, 

with the Creekj» may be paid to the chiefii and headmen of that nation, 
upon their executmg a release in full for all daima for principal and interest 
on account of the emigration of thirteen hundred Indians, d&c Adxiee^ 98. 

23. The ExecQtiTe has no authority to allow the claim Colonel of J. M. Oreaey for 

disbursementa made by him in organizing a regiment of volunteers during 
the war with Mexico under the authority of Major General Gaines. Creeey'e 
ease, 102. 

24. Where an inhabitant of the Uiuted States sold to the officers of the provttonal 

government established in West Florida prior to 3d December, 1810, cer- 
tain arms and ammunition, which were subeequentfy received at the garrison 
at Baton Rouge, and used by the said provisionai government, and eubw- 
qnenlly by the forces of the United States, in the defence of New Orleans ? 
and, aAer the passage of the act of 18th April, 1814, presented his claiin to 
the accounting officers for the price of said arms and ammunition, and failed 
to obtain payment, and aflerwards appealed to Congress for redress, from 
time to time, until the 14th of August, 1848, when he obtained the passage 
of an act directing the liquidation and settlement of his claim < and,upon its 
presentation under the last mentioned act, questions being raised concerning 
the amount to be allowed, and the propriety of an allowance of interest, 
^. — DxciDxo, that the amount of principal is lo be grsdnated by the eon- 
tract of purchase, and that interest is allow^»le thereon, under the constrac- 
tion given to the act of 1814, under which it was first presented, and under 
which similar claims were allowed. De la Frandde caae^ lOdk 
35. In general, the government, which is always to be presumed ready and wil- 
ling to discharge its oblations, pays no interest \ yet from conrideratione 
of state policy, it has sometimea, as in the ease of claims under the act of 
1814, allowed it Ibid. 

26. Where by an act of Congress the Third Auditor of the Trewnry waa requited, 

under the direction of the Attorney General, to ascertain the actaal damage* 
which a elaimant had sustained, and would be likely te recover, upon prin- 
ciples of law applicable to similar cases, by reason of the interference of any 
agent or agents of the United States, acting under iheb authority, with the 
use and enjoyment of his lands in East Florids, and under such inatructiona 
examined, and, in 1844, reported the aame at an amount which was accep- 
ted ; and the matter was in 1847 reopened, pursuant to a resolution of Con- 
gress, by direction of the Secretary of the Treasury, who, after causing aome 
of the items reported by the Comptroller to be reduced and otbera to be in- 
creaeed, made a final award of an additional amount, which was also sub- 
sequently received by the claimant, who, beiug dissatisfied therewith, de- 
aires the matter to be again opened — ^oscidsd, that the decisiona, awards, 
and payment were a final disposition of the claino^ and to be esteemed in law 
a full execution of the act and resolution. Sibb^d'e cose, 122. 

27. Besides, the receiving of the sum allowed by the deciaions and awards estope 

the claimant from questioning that such allowance and payment constituted 
a full and final satisfaction of his entire claim* Ibid. 

28. The claim of A. G. &, A. K. Benson, arising out of certain contracts with 

the Navy Department for the transportation of naval storea to the Pacific 
ocean, may be allowed by the Secretary. Advictp 126. 

29. The amount of six thousand eight hundred and ninety-two dollars allowed 

by the Secretary of the Navy on account of the claim of A. G. & A. K. 
Benson against the Navy Department, may and should be paid from the ap- 
propriation for the year ending 30th June, 1850, for oontingeni expenses 
that may accrue for freights and transportation. Advice, 131. 

30. As the original claimant, Henry de la Francia, was dead at the passage of 

the supplementary act of 14th August, 1848, authorising the Secretary of 
State to settle his claim for advances, dtc., and as the cUim waa assets he- 
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longuig to bia eitete, the ATails of which aro to be aeoounted for as such, 
the amount awarded khould be paid only to an administrator duly appointed 
iCnd authorized to receipt for the estate. Adviee, 135. 

81. Biit, as it appears that a competent court has decided Joseph de la Francia 
to be the sole distributee entitled to the amount from the administrators, the 
Secretary is advised to take a receipt from him or bis attorney also. Ibid* 

SS, Although interest as a general role will not be paid upon claims against the 
governmeott ther»< are instances in which the government, from considers- 
tions of policy, allows it. Eivel'a coh^ 136« 

33. Interest as well as the principal of the claim of the heiis of Thomas Ewel for 
commutation for military senrioes may ha allowed,. as in. the case. of John M. 
QmMU — (See opinion 83.) Ibidi 

34> The representatives of Thomas Armslead, a captain who served in a Virginia 
regiment in the revolationary war, prior to 21st May, 1782, when he be- 
cane a supernumerary, to the 3d of April, 1763, and who died 1st Septem- 
ber, 1809, to whom the Virginia legislature allowed $3,400, in 1826, as 
commutation, without interest, and to whom Congress subsequently allowed 
half-pay from 3d September, 1783, to the period of his death, and after- 
wards allowed half pay from 2 1st May, 1782; to said 3d April, 1783, are 
not now entitled to have the account re opened and restated, so as to allow 
interest on the said commutation. Armsitad's easCf 164. 

35. The award of the 3d of June, 1847, for an amount in addition to the sum 
formerly allowed upon the daim of Charles F. Sibbald, must be regarded as 
a full and final execution of the act ot 1842 and the rcaolutton of 1846( snd 
if it were not, the claimant is ooncUided by his receipt of the sward. Sib" 
bakPaeatt, 176. 

96. The claim having been thus disposed of, it is not competent for the present 
Secretary to re-examine it, to correct errors, nor to receive other evidence in 
leUtioo to it Ibid* 

37* A claimant' represeDting himself to have been unpiessed into the British service 
after the action between the Chesapeake and Leopard, in 1807, when Great 
Britain and the United States were at peace, and not stating what his conduct 
was during the action to save the ship^ nor what was his behavior after- 
wards, does not bring this case within the provisions of the act of U2d April, 
1800, Sirah4m*8 caae, 185. 

38. The daim of the State of Alabama to be allowed five per cent, of the net 
proceeds of the lands of the United States lying within her limits, received 
on sales made before as well as after the Ist of September, 1819, is admis- 
sible on the construction given to similar acts relating to Ohio, Indiana, and 
IlUnois. Adoiee, 186w 

89. The State i% therefore, entitled to have all moneys received from sales after 
the 1st September, 1819, brought into her account, whether such sales were 
made before or after that date. Ibid. 

40. )n the case of the claim for interest of the ezecutorof George Galphin, deceased, 
who, in his lifetime, and prior to 1773, was a trader with the Creeks and 
Cherokees, in the then colony of Georgia; and at the date of the treaty con- 
duded in that year between said Indians and the government of Great Bri- 
tain, ceding a large district of country to the latter, in trust, for the payment 
of their deMs to traders from the proceeds, &c, a creditor of said Indians to 
a l.irge amount; and who, after the appointment of commissioners by Great 
Britain to liquidate such debts, obtained from them, in 1775, a proper certifi- 
cate of liquidation of his demand, but who, in coBsequence of his subsequent 
disloyalty to that govemmetit in the revolution which immediately followed, 
was never paid according to the stipulations of the said treaty, but retained 
such certificate unsatisfied until his death; and which daim was then pre- 
ferred against Georgia, and subsequently against the Uniti^d States, to whom 
a large tract of said land had been ceded, until 1S48, when Congress or- 
dered it to be paid; and, pursuant to iu order, the principal was paid by the 
Secretary of the Treasury — ^dkcxded, that the lands ceded by the treaty of 
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1773 were charged with this debt; that the same was sabeequently iBsmncd 
by the United States; that the claim is analogous to others upon which in- 
terest has been allowed; and that the claimant is entitled to interest from 
the date of the certificate of said commissioners liquidating the demand. 
Gulphins case, 227. 

41. The claims of mail contractors for one month's extra pay, in cases where their 

contracts have been annulled and the service discontinued, are to be decided 
by the Postmaster General or by the Auditor of the Treasury for the Post 
Office Department, as prescribed by the eighth section of the act of 2d Joly, 
1836. Alien ^ Kitchen's ease, 246. 

42. The act of 0th July, 1798, bars the payment to representatives of moneys 

which have remained in the treasury to the credit of their deceased anoea- 
tor, unclaimed since 1781. Case of the reps, of Ross, 260. 

43. Moreover, the legal presumptions arising from the lapse of so great a period of 

time render it improper for the Secretary of the Treasury to pay claims of this 
character without specisi authority from Congress. Ibid. 

44. The claim of the Board of Commissioners for Foreign Missions for their mia- 

sionary establishments in the country ceded to the United States by the 
Cherokee treaties of 1835-*36, cannot be paid and properly charged to the 
Cherokee nation, or deducted out of their funds held by the United States^ 
without the adjudication and certificate of the Board of Commissioners pro- 
vided for in seventeenth article of the treaty. Advice, 268. 

45. Where a claim against tlie Pottawatomiea had been adjudicated and allowed 

by a former Secretary of the Interior, and certificatea therefor issued by the 
Commissioner of Indian A flairs to the original claimants, payable from the 
annuities of that tribe in three annual instalments, which were subsequently 
transferred to Suydam, Ssge, & Co., and by th^ to the Merchants' Bank 
in New York, whose attorney claims payment; but before the same was 
made, a rehearing was demanded, on behalf of the Indians, on the allega- 
tion that they were not oiivinally liable to the Ewinga for the amount adju- 
dicated to them by the said s^ecretary ; and a question having contempora- 
neously arisen between the Ewinga and the said bank, concerning the terms 
and purposes of their transfer of the said certificates — dscidbd, that the 
present Secretary of the Interior ought to regard the decision of his prede- 
cessor, as to the amount due from the Indians, as conclusive; and that, if 
any wrong has been done, the remedy should be sought of the judiciary; 
and that payments of the certificates should be withheld until the conflict- 
ing claims of the E wings and Merehanta* Bank shall also be settled by the 
judiciary. Eiving*s ease^ 285. 

46. Claims upon the government for injuries sustained by Spanish ofllicers and 

individual Spanish inhabitants, during the military operations of the Ame- 
rican army in Florida, preferred under the 9th article of the treaty between 
the United States and Spain, are required to be eatablisbed judicially; yet 
the acts of Congress, passed to carry that article of the treaty into eflect, do 
not make the decisions of the judges of the superior courts at St. Augustine 
and Pensaoola conclusive in respect to them. Advice, 333. 

47. Congress, in providing a tribunal for the adjudication of these claims, deemed 

it compatible with the public interest to repoee a part of the judicial author- 
ity in the judges of the territorial courts, and a part of it in the Secretary of 
the Treasury. Ibid. 

48. The judges were required to report their decisions and the evidence on which 

they were founded to a tribunal of revimon — to the Secretary of the Treas- 
ury—who, on being satisfied of their justice and of their being within the 
provisions of the treaty, is required to pay them. Jb d. 

49. Ttie tiibunal created for the adjudication, therefore, consists of the judges and 

the Secretary. Ibid. 

50. It was not the intention of Congress to limit the revisory power of the Secre- 

tary of the Treasury to questions of jurisdiction, but to extend it to the 
nKBiits. Ibid* 
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bl. The acU of Congress are not in con6iet with the treaty with Spain; but, if 
they are, the treaty matt yield to them. Ibid. 

52. If the revigory power cannot be lawfully exercised, the Secretary's aathority 
to pay is invalid. Hid. 

$3. The Secretary of the Treasnry cannot allow the interest on these claims, 
awarded by the Florida judges, consistently with the long-settled construc- 
tion of acts of Congress apfilicable to the subject Ibid, 

54. A long aeries of uniform decisions, adverse to the allowance oi interest on 
this species of claims, must be respected as having the effect and force of 
law. Ibid, 

65. The claims of Thompson 6c Harris, for ]irofessional services rendered by them 
for the Cherokee Indians, cannot be lawfully allowed and paid out of the 
appropriations made by Congreas to carry into efiect the treaties of 1835 
and 1846. Advice, 363. 

56. On a reconsideration of the opinion of the Attorney General given on the 
26th of April, 1651, concerning the duty of the Secretary of the Interior 
respecting payment of Messrs. Thompson and Harris out of certain appro- 
piiations to carry into eflSect subsisting treaties with the Cherokees, and a 
careful examination of the case upon which the opinion therein referred to 
was given— nEcinxD, that the appropriation of seven hundred and twenty- 
four thousand six hundred and three dollars and thirty -seven cents, made in 
the act of 27lh February, 1851, for the payment of the Cherokee nation, can- 
not be lawfully paid otherwise than to the Indians themselves. Advice, 379. 

£7. The, act of Congress requites the money to be paid in strict conformity with 
the treaty, which directs that it be paid over per capita in equal amounts to 
the beneficiaries; wherefore the Secretary of the Interior is neither required 
nor warranted in retaining or paying, out of the fund appropriated, the 
claims of Messrs. Thompson and Harris. Ibid* 
COLLECTORS OF CUSTOMS. 

See Customs. 
COMMANDANTS. 

1. The commandant of the corps of cadets at West Point is entitled to forage, 
or money in lieu thereof, for only one horse in time of peace, and that is 
required to be owned by him and kept in service. Advice, 1. 
COMMENCEMENT. 

1. If it has been the settled rule of the department that penpions shall commence 

at the time of completing the proofs, it will be very difficult now to depart 
from it. Advice, 41. 

2. The salaries of the territorial officers of Oregon date from the time of their ap- 

pointment, but are not payable until they reach the territory and enter upon 
their official duties. Advice, 219. 
COMMISSIONS. 

1. The brevet commissions issued by the President, on the 28th of June, 1848, 

to certain persons who had distinguished themselves in the late war with 
Mexico, on the recommendation of the commandmg officer of their regi- 
ment, are valid, though such persons were not non-commissioned officers at 
that date. Advice, 22. 

2. The act of 3d March, 1847, invested the President with authority to issue 

such brevets as a reward for the distinguished services of that class of offi- 
cers, rendered in that capacity, upon certain evidence that they had thus 
served, whether they should retain the same rank when the reward should 
be bestowed, or should be transferred elsewhere to act in an humbler ca- 
pacity. Ibid, 

COMMISSIONERS. 

See AwABDS, Patxxvt. 

COMMUTATION. 

1. Congress having resolved that the claim of the representatives of Churchill 
Gibbs was provided for by the act of July 5, 1832, and the House of Rep- 
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reaentatives having again reMlved to that efiect, sfter the Executive depvt- 
ment had decided otherwise, it is now the duty of the latter to liquidate it. 
Gibbi^s ease, 82. 

2. The acts of Congress of the 3d March, 1835, and 12th Angnat, 1848, are 

legislative interpretations of the act of 5th July, 1832, and the expressioDa 
of opinions that it was the purpose of the third section of the act of 1832 
to provide for Virginia commutation claims for half-pay as well as for tho0» 
for half-pay. GaU'a ease, 83. 

3. Those legislative interpretations and opinions ale binding on the Eiecutive, 

and require the allowance of the claim. Ibid. 

4. Interest as well as the principal of the claim of the heira of Thomas Ewd for 

commutation for military servioee may be allowed, as in the case of John M» 
Gait. (See opinion of 27th March, 1849, in Gait's case.) EwtTa eaae^ 
138. 

5. Although interest aa a genera! rule will not be paid upon daims against the 

government, there are instances in which the government, from oonsidere- 
tions of policy, allows it Ibid. 

6. The representatives of Thomaa Armstead, a oaptain who served in a Virginia 

regiment in the revolutionary war, prior to 2 let May^ 1782, when he be- 
came a supernumerary, to the 3d of April, 1783, and who died 1st Septem- 
ber, 1809, to whom the Viiiginia legislature allowed $2,400, in 1826, aa 
commutation, without inteieat, and to whom Congress subsequently allowed 
half pay from 3d September, 1783, to the period of his death, and after- 
wards allowed half-pay from 21st May, 1762, tu said 3d April, 1783, are 
not now entitled to have the account re-opened and restated, ao aa to allow 
interest on the said commutation. ArmUead^e ease, 164. 

7. The claim of the admimatrators of James Barron, commander of the State 

navy of Virginia during the war of the revelation, for commutation pay 
and interest, should be allowed. Barron's case, 226. 
COMPENSATION. 

1. The professors and commandants at West Point are entitled to conpenaa- 

tion in lieu of forage for one horse each in time of peace. Advice, 1. 

2. Major Craig is entiUed to extra compenaatian for his services as superintend- 

ent of the armory at HarperV Ferry, Congress having made an appropriation 
therefor, which no other person is entitled to receive. Jiitajor Grains 
case, 61. 

3. The compensation claimed was assigned by Congress to the incnmben^ and 

payment, therefore, is authorized by law. Ibid* 

4. The act of 3d March, 1847, regulating the pay of lieutenants holding the ap- 

pointment of adjutant or regimental quaitermaster, dec., is to be regarded aa 
prospective in its operation. Advice, 72. 

5. An acting Secretary of State, or of any other department, is not entitled to 

the salary provided for the incumbent whilst the office is filled and the salary 
received by an incumbent duly nominated and appointed by the President^ 
and confirmed by the Senate. B%ukanan*e easSf 74. 

6. If the duties of an office belong to an incumbent who reeeivea the aalaiy af- 

fixed to it, another officer-performing those duties is prohibiled horn receiving 
therefor any compensation whatever. Ibid. 

7. Since the act of 1842 no officer whose pay is fixed by law or regulation ia 

lawfully entitled to any additional pay, extra allowance, or compensation, in 
any f^rm whatever, for any other doty or service, unless the same shall be 
authorised by law, and the appropriation therefor explicitly set forth that it 
is for additional pay or extra compensation. Ibid. 

8. The marine officers who were reduced under the 4th section of the act of 

March 2, 1847, and restored under the naval appropriation act atthaaqtt a atly 
passed, are not entitled to pay during the interval. Adviee^ 101. 

9. Disbursing officers of the government, in accepting their officea, asauoM the 

risk and trouble of exchanges and transportation of funds, and cannot charge 
for insurance, but only for the actual expenses of transportation. Advice^ 
103. 
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10. The limitation of expenses in the collection of revenue from customs imposed 

by the 4th section of the set of 3d March, 1849, is not applicable to the 
first half of the fiscal year commencing June 80, 1849. Advice, 11 S. 

11. The officers and crew of a yessel in the naval marine service of the United 

States are entitled to salvage for saving a French ship whilst on the rock of 
EI Riso, near the anchorage of Anton Lizardo^ the objection that govern- 
ment vessels are nal thus entitled being hivalid. Advice, 116. 

12. A second lieutenant, who was dismissed from the service on the Ist Decem- 

ber, 1842, and recommissioned on the 20th April, 1843, to take rank from 
date of his original appointment, is not entitled to pay during the time he 
was out of the service. Lietst. Peiers't ccae, 1 82. 

13. Pay is never to be allowed to officers except whilst they are In service, unless 

pursuant to some act of Congress providing for the particular case. Ibid. 

14. The accounts of disbursing officers for extra compensation paid under the 

order of Major General Scott of May 3, 1847, to certain volunteers in the 
war with Mexico, should be allowed, provided the disbursements shall be 
tidjudged to have been necessary and proper, and there is a sufficient amount 
of the contribution fund to meet them. Advice, 152. 

15. The entire portion of the marine corps, whether they served on shipboard or 

land, on the Mexican coast or in the interior, in the Mexican war, are to be 
considered within the true meaning of the resolution of the 10th of August, 
1848, as having "served with the army in the war with Mexico," and en- 
titled to the remuneration which that resolution provides. Advice, 155. 

16. But in awarding it to such of the corps as may have received prize money, 

such money should be carried, in the account, to the credit of the govern- 
ment; or, when not received, should be released. Ihid, 

1 7. The relatives of a deceased officer or soldier are not entitled , under the act of 1 0th 

July, 1848, to receive three months* extra pay on account of services of the 
ancestor, unless the ancestor were thus entitled at his demise. Advice, 168. 

18. Such claims are predicated on the idea that they are his statutory representa- 

tives, and as such they can only take that which the decedent himself could 
have taken had he survived. Ilnd, 

19. And as those who did not engage for the war, for five years, or for any other 

specific period, and who were never honorably discharged, were not them- 
selves entitled, their representatives have no valid claim. Wd, 
50. Where the district attorney of Pennsylvania had, by the direction of the 
Postmaster General, instituted several suits against toll-gate keepers and 
others, to enforce the penalties prescribed by the 9th section of the act of 
3d March, 1825, for sundry interruptions of the transit of the United 
States mails, by exacting tolls upon passengers conveyed in the mail coaches, 
and a nolle prosequi was subsequently entered by direction of a succeeding 
Postmaster General in every case— decidbd, that the said district attorney 
is fairly entitled to compensation from the United States for the services 
rendered. Darragh's eeue, 172. 

21. Congress is vested with authority to decide questions concerning the compen- 

sation of its members. Advice, 191. 

22. The certificate of the presiding officer of the Senate is conclusive evidence in 

support of charges for the payment by the Secretary of mileage to Sena- 
tors. Ibid. 

23. Under the first section of the act of 2 Sd January, 1818, the Secretary of the 

Senate is entitled to credit for payments made to Senators for mileage, 
whether the certificate of the presiding officer be conclusive or not Ibid. 

^4. The salaries of the territorial officers of Oregon date from the time of their 
appointment, but are not payable until they reach the territory and enter 
upon their official duties. Advice, 219. 

^5. Officers of the customs are not entitled to additional compensation under the 
provisions of the 3d section of the act of 7th July, 1838, the same having 
been rendersd nugatory by the repeal of the act upon which it was based, 
jtnd the enactment of anodier law upon the subject Advice, 283. 
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26. The compenaalion of officers of the cuetoau is fixed by the act of 1840» 

which contains new and difierent provisions. Ibid. 

27. A professor of mathematics in the navy, who may have been required to per- 

form certain duties at the depot of charts and nauticsl instruments, and 
who at the time was superintendent of meteorological observations by ap- 
pointment of the SecreUry of War» at a salary of two thousand dollars, 
is not entitled at the same time to the salary of a professor of mathematics 
under the act of 3d March, 1835. Espy* 8 case, 250. 

28. The salary provided by the act of 3d March, 1835, is due only to professor* 

when attached to vessels for sea service, or in a yard. Ibid. 

29. He is, however, entitled to a reasonable compensation, over and above his sa- 

lary in the War Department, for services performed in the depot of charts 
and nautical instruments. Ibid. 

30. The late district attorney in Louisiana is not entitled to extra compensation 

for attending to certain suits instituted against the United States in his dis- 
trict. Durant't case, 261. 

31. By the acto of 1789, 1824, and 1844, it was the official duty of the district 

attorney to appear and defend the United States in the suits in question, and 
whatever fees or compensation he is entitled to for the services, musi be 
taken and considered as part of the fees and emoluments of his office, as 
provided in the act of 18th May, 1842. Ibid. 

32. The compensation to be rendered under the contract with A. G. Sloo, for 

the transportation of the mail in steam vessels, ought to be in proportion 
to the service performed and accepted, ifrithout regard to the number of 
steamships employed in that service, or that have been built under that 
contract. Case of Law and others, 271 . 

33. The Commissioner of the Patent Office is subordinate to, under the supar- 

intendency of, and subject to the control of the Secretary of the Interior, 
in the appointment and payment of his clerks; and his authority is the 
same, whether the money disbursed be appropriated from fees or from the 
agricultural or any other fund. Advice, 282. 

34. The Secretary of the Interior has authority to increase the salaiy or compen- 

sation of the clerks employed in the census office, provided thst such in- 
crease does not raiae their salaries above either the compensation usually 
paid for similiar services, nor above the sum of one thousand dollars per 
annum. Advice, 295. 

35. The administrator of a sailing-master in the navy, who became insane whilst 

in the service, and was placed on half-pay in the hospital at Philadelphia, 
where he remained until his death in 1837, but for whom payment waa 
not made after the desth of his feaher in 1813, has a just claim on the de- 
partment for the arrearage of pay, althoush the name of the insane man 
was dropped from the navy register. KushU case, 297. 

36. Although the department dropped his name firom the naval register after 1813, 

under the supposition of his demise, he was not only in commission as a 
sailing-maMter until his actual death, but he was in a condition in which 
he could not have been legally suspended or discharged, on account of hia 
continuing insanity. Ibid, 

37. The several acts of Congress regulating the compensation of postmasters, 

invest the Postmaster General with authority to allow them commissions on 
all moneys by them respectively colleeted in each quarter of the year. 
Advice, 300. 

38. And postmasters are entitled to commissions on moneys collected for postage on 

foreign letters, which are payable by treaty to foreign governments, as well as 
upon moneys collected for postage on other matter conveyed in the mails. Ibid* 

39. The increased compensation allowed by the act of 16th September, 1850, to 

certain professors and teachera at the military academy, commenced with 
the fiscal year ending 30th June, 1851. Advice, 317. 

40. The additional compensation of paymasters employed in the paynaeat of 

Yolunteers during the late war with Mexico, authorized by the act of 12th 
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August. 1848, Dwy be continued up to the time of the payment of the yol- 
unteers who returned home unpaid at the end of the war. Adtice^ 362. 
41. The account of Thompson dc Harrie, for professional services rendered by 
them for the Cherokee Indiana, cannot be lawfully allowed and paid out of 
the appropriations made by Congress to carry into aflbct the treaties of 1836 
and 1846. AdvUt, 363. 
43. The claim of Commodore Barron for addilional compensation^ on pretence 
that he was the legal successor of Commodore Murray, and ought to have 
received the additional compensation, as senior captain, which was paid to 
Commodore Rogers, from 1821 to 1838, is inadmissible. Advice, 365. 

43. It is now too late to dispute the legnlity of the title of Commodore Rodgers 

to the rank and station accorded to him in the navy. Ibid, 

44. The expenses iucurred in the examination of the books, accounts, &c., of 

the receivers of public money, arising from the sale of the public lands by 
designated agents of tbe Treasury Department, under the sub-treasury law, 
are chargeable to the appropriations for special agents to examine books, 
accountP, and money on hand in the several depositories, under that law. 
Adviety 377. 

45. On a reconsideration of the opinion given on the 36th of April, 1851, con- 

cerning tbe duty of the Secretary of the Interior respecting payment of 
Messrs. Thompson and Harris out of certain appropriations to carry into ef- 
fect subsisting treaties with the Cherokees, and a careful examination of the 
cav upon which the opinion therein referred to waa given— dbcided, that 
the appropriation of seven hundred and twenty-four thousand six hundred 
and three dollars and thirty seven cents, made in the act of 27th February, 
1851, for the payment of the Cherokee nation, cannot be lawfully paid 
otherwise than to tbe Indians themselves. Advice, 378. 
COMPUTATION. 

1. The interest on the claim of the ropreaentatiyea of George Fisher, deceased, 

for property taken or destroyed by the troops of the United States, should 
be computed from the time of the taking or destruction. Caae of Rep$, of 
Fisher, 71. 

2. The interest on the claim of Henry De la Franda for arms and ammunition 

furnished the army during the Florida war, should be computed from the 
day of sale. Le la Franda's eate, 105, 
CONSULS. 

1. American consuls are left to the exercise of their discretion respecting the 

place for the confinement of prisoners arrested for crime under the provis- 
ions contained in tbe treaties between the United States and China and the 
Ottoman Porte. Advice, 67. 

2. American consuls at foreign ports are required to receive the registers of all 

American vessels entering thereat, which remain so long that, by the local 
regulations, they are required to enter and clear in regular form, irrespective 
of the purpose for which the entry shall be made. Advice, 161. 
CONTRACTS. 

1. Where a vessel was hired by the United States for three months, and 

longer if required, at nine hundred dollars per month, to transport a cargo 
from Philadelphia to the island of Lobos, at the cost and charges of the 
owners, who covenanted that she was sea-worthy, &c. { and having received 
her freight, proceeded as far as the Delaware breakwater, where she sunk 
and lost the entire cargo ; and, about two months after, was raised and 
tendered to an agent of the government at Philadelphia, for the purpose of 
fulfilling the contract; and the owners having received payment from 
date of contract until she went down, msking claim for freight afterwards— 
DKCiDiD, that the claim waa not admissible. Advice, 3. 

2. There having been no cargo to be forwarded after the wreck, and it being im- 

practicable to raise and repair the vessel in season to reach the place of des- 
tination before the expiration of tbe time stipulated for the service, it can- 
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not be maintained that the snbeeqtient tender was eqniTalent to perform- 
anoe, nor oonatituted the ground of any ^lid claim for freight Ibid. 
8. Where a yeaaei was employed by the United States for a period of not leas 
than three months, to transport troops, animals, and stores to and from 
snch places, ports, and roadsteads in the Gulf of Mexico as might be 
requiied, at one hundred dollars per day from a certain date to her 
sailing for the island of Lobos, and three thousand dollars for the ran 
from Brazos Santiago to fhe said island, where twelve days were to be al- 
lowed for unlading, and after that time to be paid for at the rate of one hun- 
dred dollars per day for the balance of fhe three months, at the expiration of 
which iA)e Was to be dischaii^ed; but, having arrived at Lobos, was immedi- 
ately ordered to Vera Cruz, where her cargo was discharged; and claim being 
made for the per diem allowance after she left Lobos — dicidxd, that it is 
very clear that the owners became entitled to one hundred dollars per day 
during the whole period of three months, except die time occupied in the run 
from Brazos Santiago to the island of Lobos. Advice, 5. 
4v The terms of the contract are too explicit to admit of any interpretation that 
would permit the government to substitute for a right or privilege, which it 
waived, a distinct service for which it had stipulated a distinct compensa- 
tion. Ibid, 

5. *rhe written proposal of the Secretary of the Navy, In reply to a letter of the 

owner of certain lots rituate on Wallaboot hay, containing an offer of sale, 
and a statement that, if the offer should be emertained, the question of final 
purchase might be left open until Che adjournment of Congress, to the ef- 
fect that he would recommend to Congress to appropriate a ceruin sum for 
the purchase of said lands for the government, with (he understanding that 
the owner shxmld make a perfect title^ &&, and accepted by such owner, did 
not bind the government so far as to subject it to the payment of assessm^ts 
upon the land subsequently levied by the corporation of the city of Brooklyn. 
Griffin^s eate, 16. 

6. The secretary had no right to contract for die land without authority from 

Congress, and now has no right to agree to pay for the same any sum be- 
yond the amount appropriated. Ibid. 

7. A claim grounded on an alleged breach of a contract entered into with a for- 

mer Secretary of the Navy for the transportation to the Pacific ocean of 
all the naval stores which the government might have occasion to send them 
during a certain period, by the withholding of the transpottation of certain 
freight, or the sending it by the public vessel^ cannot be allowed by the 
executive department. BensorCa catty 28. « 

8. Where the government entered into a contract with an individual for remov- 

ing the Miamiesy estimated at 650 souls, from Indiana to the country aa- 
aigned them west of the Mississippi, and to subsist them, &c., for the sum 
of fifty- five thousand dollars, upon condition that should the number be 
greater or less there should be neither addition nor reduction of the amount, 
and that he should not use any force to compel them to emigrate; and the 
said contractor, pursuant thereto, removed and subsisted 384 of the Indiana, 
being all who were found willing to emigrate — decided, that said con- 
tractor has entitled himself to the whole sum stipulated for removing and 
subsisting the tribe. Dowling*8 ease, 63. 

9. The contract for embankment in the navy yard at Memphis is not within the 

true meaning of the proviso in the naval appropriation act of March 3, 1843. 
Advice, 89. 

10. Congress having directed the claim for breaches of the contract with the Ben- 

sons to be settled, the Secretary of the Navy may now adjust it Advice, 
126, 131. 

11. The joint resolution of Congress of the 9th of May, 1848, providing the man- 

ner of obtaining American watter-rotteil hemp for the use of the navy, 
and the advertisement of the Secretary of the Navy pursuant thereto^ alike 
require proposals to be submitted, which shall state the price at which the 
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bidder will furnish the edpnlated qntntity per year for the entire five years. 
Advice, 158. 
13. Bidders who propose different prices for different years, and redacing the price 
for the laet year to oceasion a lower ayerage than the bids of competitors^ 
miflbt, if their contraols were accepted, have opportunities for the exercise 
of bad faith with the government, which a different method of contracting 
might prevent. Ibid. 

13. If, however, such bids ehall be accepted, the lowest bids shodld be charged 

with the interest of the CTcess of bids over other competitors for the years 
where there may be an excess, and the average be Biruck from the aggregate 
found. Ibid. 

14. Contracts for building iron steamers at Pittift)urg, and furnishing engines 

therefor, are to l)e construed according to iheir obvious meaning, indepen- 
dently of any antecedent contract between the same parties, and to any orders, 
written or verbal, any officer of the United States may have given concern- 
ing them, before they were entered into. TomUntori'a case, 171. 

15. Congress having contemplated the construction ol five steamships for the 

mail service, and for the ultimate augmentation of the naval armament, 
and having authorized advances to be made therefor only upon each of 
them afler it should be launched, and the contractors having received the 
ratable proportion of the amount authorized upon the four of them now 
afloat, no further advances can be legally made until the fifth shall be 
launched. Case of Coilins and others, 245, 253. 

16. The claims of mail contractors for one month's extra pay, in cases where their 

contracts have been annulled and the service discontinued, are to be decid- 
ed by the Postmaster General or by the Auditor of the Treasury for the 
Post Office Department, as prescribed by the eighth section of the act of 
2d July, 1836. Case of Allen and Kitchen, 246. 
lY. The compensation to be rendered under the contract wf^ A. 6. Sloo, for the 
transportation of the mail in steam veasels, ought to be in proportion to the 
service performed and accepted, without regard to the numder of steamships 
employed in that service, or that have been built under that contract. Law» 
ease, ^7 \, 

18. The government having contracted that the granite to be furnished from the 

quarries in Quincy, for the custom-house at New Orleans, should be inspec- 
ed, approved, and the quantity thereof determined by an inspecting agent 
of the United States, to be designated or appointed by the Secretary of the 
Treasuary, at Boston or Quincy, cannot now legally insist upon transfer- 
ring the inspection and a J measurement to New Orleans. Munn*8 due, 296. 

19. The import snd faitent of the act of 3d March, 1851, in relation to the float- 

ing dry-dock in California, is that if the individuals who were parties to the 
original contract are willing to enter into a contract modified as required by 
&e act, and will agree to do the wotk at the estimates made by the Navy 
Department, and if the Secretary considers those estimates to be fair and 
reasonable, then the (Secretary is required to close the contract upon the 
terms specified; and, in that case, it will not be necessary to advertise. Ad- 
vice, 911, 

20. But if either the designated contractors shall refuse to agree to do the work at 

the estimates referred to, or if the Secretary shall consider those estimates as 
unfair or unreasonable, the subject is to be thrown open to the eompetitioti 
of bidders by an advertised notice of sixty days. Ibid. 
COUPONS. 

1. Where certificates of United States stock, with coupons of interest attached 
transferrable by delivery, have been lost, it is impossible for the Secretary of 
the Treasury to issue any other security which would be truly its represen- 
tative or substitute, without a legislative act authorizing what, in such cases, 
would be equivalent to the issue of new stock. Advice, 67. 
% A valid transfer of certificates of coupon stock issued under the 2d section of 
the act of March 31, 1848, may be made by an endorsement in blank — ^the 
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object of that psrt of the section referring to couponi being to enable the cer- 
tificates to pass by delivery. Advive^ 40. 
3. AJthough the purpose would have been, perhaps, better efiectcd had they been, 
on their face, payable to the bearer, the omission doee not place them under 
the provisions of the 1st section,' allowing transfers only on the books of the 
treasury. Ibid, 

COURTS OF JURI8DICATURE. 
See Jddiciart. 

COURTS MARTIAL. 

^ 1 . Sentences of courts martial may be mitigated by the President from dismission 
to sus^ ension without pay for a limited time. GuiUon's ease, 43. 
S. Hence an assistant surgeon in the navy, who was dismissed by a court-martial 
for disobedience, neglect of duty, and disrespect to his commanding officer, 
but whose sentence was commuted to suspension for twelve months without 
pay, is not entitled to pay during the period of such suspension. Ibid, 
8. The case of an officer of the marine corps who T^as tried by a court-martial 
and sentenced to be cashiered, but which sentence was aflerwards commuted 
to suspension for a limited period; and who, in 1833, was appointed a lieu- 
tienant in the army, cannot, after the lapse of sixteen years, be examined 
with reference to the competency of the said court-martial by which he was 
tried. Lieut Sehaumburgh*8 case, 384. 

CUSTOMS. 

1. The act of 1849, requiring moneys received from customs, &c^ to be paid 

intD the treasury without abatement or reduction, does not deprive goods of 
the benefit of drawback which were already in the country, and entitled to 
it. Advice, 81. 

2. Its design was to take from goods thereaAer to be imported the privilege of 

drawback when once withdrawn from the custody of the officers of the cus- 
toms, and not to extinguish any existing right Ibid, 

3. The limitation of expenses in the collection of revenue from customs imposed 

by the 4th section of the act of 3d March, 1849, is not applicable to the first 
half of the fiscal year commencing June 30, 1849. Advice, 113. 

4. Where a surveyor of the port of Cincinnati neglected to collect certain daUes 

properly ceitified by the collector at New Orleans as due and payable there 
in cash, but permitted the goods upon which they were chargeable to be de- 
livered to the importers, he only retaining their bonds, taken pursuant to 
the act of 2d March, 1831, and afterwards being found in default at the 
treasury for such duties, was superseded in office, and a portion of such 
duties subsequently collected and paid into the treasury by the successor, to 
whom the bonds were turned over, and the question as to whether either and 
which of the two surveyors are entitled to be credited with commissions on 
the moneys thus collected, having arisen — pscidbd, that the delinquent sur- 
veyor is not, but that his successor is, entitled to the commissions established 
by law upon the duties thus collected and paid over. Advice, 278. 

5. Commissions on customs were intended as a compensation for a faithful per- 

formance of the duty of the officer collecting the revenue, and are not due 
to an officer who has not collected nor received such revenue, but who, in 
violation of his duty, devolved its collection on his successor. Ibid, 
.CUSTOM-HOUSES. 

1. The government having stipulated that the granite to be famished from the 

quarries in Quincy, Massachusetts, for the custom-house at New Orleans, 
should be inspected, approved, and the quantity thereof determined by an 
inspecting agent of the United States, to be designated or appointed by the 
Secretary of the Treasury, at Boston or Quincy, cannot now legally insist 
upon transferring the inspection and admeasurement to New Orleans. Ad' 
vice, 296. 

2. Neither the workmanship nor the admeasurement of the granite was stipula- 

ted to be adjudged and determined at that place. Ibid* 
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d. The government is b<mnd and concladed by the admeamrementiSertified at 
Boston or Quincy, by the agent of the government there; subject, however, 
to the abatement of damage sustained daring the voyage, or breakage in 
landing on the levee, or defect in the quality of the atone when finally de^ 
livered. Ibid* 

DAMAGES. 

See CLAma. 

DISCHARGE. 

1. The enlistment of minors over eighteen years of age into the military service, 
without the consent of parents or guardians, having been authorized by the 
act of lOih December, 1814, which repealed so much of the 5th section of 
the act of 20th Janaary, 1813, as required the previous consent in writing 
of parents, guardians, or masters, &c,, the Secretary of War is not requir- 
ed to discharge those who, at the time of eulistment, had no parent* or 
guardians. Advice^ 313. 
3. In order to eflfect the discharge of minors who, having parents or guardians, 
enlisted without their consent, it is necessary that such parnnta or guardians 
concur m the application. Therefore, minors having parents or guardians, 
and enlittting without their consent, are not entitled during their minority to 
make proof and claim their own discbarge. Ibid* 

DISTRICT ATTORNEYS. 

1. Where the district attorney of Pennsylvania had, by the direction of the Post- 
master General, instituted several suits against toll gate keepers and othersi 
to enforce the penaltiea prescribed by the 9lh aection of the act of Sd March, 
1825, for sundry interruptions of the transit of the United >'*>tates maila, by 
exacting tolls upon passengers conveyed in the mail coaches, and a nolle 
prosequi was subsequently cnterf d by direction of a succeeding Postmaster 
General in every case — decidkd that the said district attorney is fairly en- 
titled to compensation from the Uuited States for the services rendered. 
Darragh^a eaee^ 172. 

3. The late district attorney in Louisiana is not entitled to extra compensation 

for attending to certain suits instituted against the United States in his dis- 
trict. DuranVa ca*«, 261. 
8. By the acts of 1789, 1824, and 1844, it was the officiril duty of the district 
attorney to appear and defend the United States in the suits in question ; 
and whatever lees or compensation he is entitled to fi>r the services, must be 
taken and considered as part of the fees and emoluments of his office, as 
provided in the act of 18ih May, 1812 Ibid. 

4. The compensation provided by existing laws on the sub'tect may be inade- 

quate, yet the law, as it is, must control until Congress shall remedy its de« 
fects. Ibid. 
DISTRICT MARSHALS. 

1. Ttie marshal of the district of Georgia, appointed whilst such district covered 

the entire State, continued in ofHce after the State was divided, as marshal 
of both districtsi, and his bail continued liable for his acts. Advice 96. 

2. The act dividing the State into two districts, but continuing the incumbent of 

the office of marshal, neither enlarged norchani^ed the duiies of the officer, 
nor varied in any degree the risk and respunsibility of his nureties. Ibid* 

3. Althi>ugh the mdrshal of Massachusetts might have bt*en more energetic and 

active, perhaps in executing a warrant for the arrest of Oralis, a fugitive 
from service, no sufficient cause is shown for removing him from office. 
Deven'a case, 272. 

4. The marshal and his deputies appear to have acted, to a considerable extent, 

upon consultation with the agent of the owner of the fugitive; who, at the 
conclusion of the examination, observed that he had no complaint to make 
against them. Ihid. 
6« Althou-jh it is the duty n( the President to take care that the laws are faith- 
fully executed, it is not, in general, judicious for him to iutertore with the 
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foQctions of subordinate offioen farther titan to remoTe tbem for any neglect 

or abuae of their official, trust Talmadge*8 eojs, 287. 
6. He has no proper authority to employ counsel, at the expense of the gorem- 

ment, to advise, protect, and defend the marshal of the southern district of 

New York in cases arising under the fugitive slave law. Ibid. 
DOCKS. 

1. The import and intent of the act of 3d March, 1861, in relation to the float- 

ing dry-dock in California, is that if the individuals who were parties to the 
original contract are willing to enter into a contract modified as required by 
the act, and will agree to do the work at the estimates made by the Navy 
Department, and if the Secretary considers those estimates to be fair and 
reasonable, then the Secretary is required to close the contract upon the 
terms specified ( and, in that case, it will not be necessary to advertise. 
Advice, 311. 

2. But if either the designated contractors shall refuse to agree to do the work 

at the estimates referred to, or if the Secretary shall consider those estimates 
as unfair or unreasonable, the subject is to be thrown open to the competi- 
tion of bidders by an advertised notice of sixty days. IbicL 
8. As Congress has exclusive jurisdiction over all places purchased by the con- 
sent of the legislature of the State in which the same shall be, for the erec- 
tion of forts, magazines, arsenals, dock yards, and other needful buildings, 
it follows that no State can have, or can give, any authority to tax them. 
Adoieet 316. 
DRAWBACK. 

1. The act of 1849, requiring moneys received from customs, drc, to be paid 

into the treasury wiihout abatement or reduction, does not deprive goods of 
the benefit of drawhack which were already in the country, and entitled to 
it Advice, 81. 

2. Its design was to take from goods thereafter to be imported the privilege of 

drawback when once withdrawn from the custody of the officers of the cus- 
toms, and not to extinguish any existing right Ibid. 
ENDORSEMENTS. 

1. A valid transfer of certificates of coupon stock issued under the 2d section of 

the act of March 31, 1848, may be made by an endorsement in blank — the 
object of that part of the section referring to coupons being to enable the 
certificates to pass by delivery. Advice, 100. 

2. Although the purpose would have been, perhaps, better efiected had they been, 

on their face, payable to the bearer, the omission does not place tbem under 
the provisions of the 1st section, allowing transfers only on the books of the 
treasury. Ibid, 
ENLISTMENTS. 

1. A soldier who enlisted into the army in 1846, for the term of five years, and 
served until April, 1849, when, in consequence ot the reduction of the army 
after the termination of the war with Mexico, he was honorably discharged, 
against his own wishes, is entitled to the bounty land provided by the 9th 
section of the act of the 4th February, 1847. Advice, 147. 

2* The 9th section of that act embraces those of the regular army enlisted for 
twelve months or for a longer period { volunteers regularly mustered into a 
volunteer company, who served during the war, and have been honorably 
discharged; those killed, or who died of wounds received or by sickness in- 
curred in the course of their service; and those who were discharged before 
the expiration of their term of service, in consequence of wounds received 
or sickneas incurred in the course of their service. Ibid. 

3. The enlistment of minors over eighteen years of age into the military service, 

without the consent of parents or guardians, having been authorized by the 
act of 10th December, 1814, which repealed so much of the 5th section of 
the act of 20th January, 1813, as required the previous consent in writing 
of parents, guardians, or masters, Slc\ the Secretary of War is not required 
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to discharge minora who, at the time of enlistinqnt, bad no parents or 
gaardians. Adoicc, 313. 
4. Iq order to effect the discharge of minora who, having parenta or goardiana, 
enlisted without their conaent, it ia necessary that such parents or guardian* 
concur in the application. Therefore, minora having parents or guardians, 
and enlisting without their consent, are not entitled duiing their minoritj 
to make proof and claim their own discharge. IHd* 

EXECUTIVE. 

See Pb£sidbht. 

EXTRA ALLOWANCES. 
See CoxvEasATioir. 

FEES. 

See CoxpEHSATioir. 

FORFEITURE. 

1. Whatever might, under other circumstances, have been the eilact of a non- 
compliance on the part of Indiana with the provisions of the second section 
of the act of 2nh May, 1624, upon the right of the State to the ninety feet 
of land on each side of the Wabash and Erie canal, the forfeiture has been 
waived by the passage of the acU of 3d March, 1827, 27th February, 1841, 
3d March, 1845, and of 9th May, 1848, reco^iaing the continuing efficacy 
of the original grant, and evincing the intent to waive every antecedent cause 
of forfeiture to which the act of 1824 may. have been subject^ so that the State 
of Indiana has a title to the nineiy fetet on each aide of said canal, as absolute 
as she would have had in the contmgenqy of a full performance. Advice, 1 79. 

FOREIGN SQUADRONS. 

1. The Secretary of the Navy has authority to arrange with Baring Brothera 4c 
Co., of London, for the payment of the diaAs of diabuiaing officera attached 
to foreign squadrons. AdoieCf 218. 

FRANKING. 

1. The franking privilege of Senaton and Represe n tatives in Gofngreas com- 
mences with the term for which they are respectively elected, or from the 
period of their election, in cases where that oocnra after the commencement 
of a tenn. FUk's ta»t^ 368. 
9, The privilege is given to them as members of Congress during their terms of 
service, without any reference to the time vthen they take their seats or the 
oath of office. Ibid. 
8. So far as relates to this purposs, they are mamben of Congress by their elec- 
tion and acceptance. Ibid, 

FRAUD. 

1. Land warrants fraudulently issued hsTe no legal validity. Advice, 387. 

GUARDIANS. 

1. The enlistment of minors over eighteen yean of age into the military service 
without the consent of parents or guardians, having been authorized by the 
act of 10th December, 1814, which repealed so much of the 5th section of 
the act of 20th January, 1813, as required the previous consent in writing 
of parents, guardians, or masters, dtc., the Secretary of War is not required 
to discharge those who at the time of enlistment had no parents or guar- 
dians. Advice, 313. 
3. In order to effect the discharge of minora who, having parents or guardians, 
enlisted without their consent, it is necessary that such parents or guardians 
concur in the application. Therefore, minora having parents or guardiana, 
and enlisting without their consent, are not entitled during their minority to 
make proof and claim their own discharge. Ibid. 

INDIANS. 

1. The Cherokee Indians haying vaiid claims under the treaty of 1835-6, with 
the United Statea, are entitled to payment without deduction upon one claim 
for Um aervices of attorney rendered upon anothei. Adoiccp 18« 
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Tl. The Menomonie Indians have no reasonable prentensions to lands West of 
Black river, which they indicated in the treaty of 1825 as the extent of their 
claims in that direction, nor to lands beyond the limits which they specified 
and claimed in the treaty of 1831; and, as the United States have since pur- 
chased them of other tribes, the government is not required to pay for them 
again. Advice^ 81. 

3. The Menomonies have no title to the large triangular tract within those lim- 

its adjacent to and west of the line established between them and the Chip- 
pewaa by the treaty of 1837; they having relinqaiihed all claims to the 
Ghippewas. Ibid. 

4. But, subject to those restrictions, they may cross the Wisconsin river into the 

territory claimed by the Winnebagoes, and show a better title than theiia^ 
if they have one. Ibid, 

6. The treaties of 1825 and 1837 prevent them from crossing the line of 1836» 
and what was then regarded as the Chippewa territory. Ibid. 

6. A treaty to extinguish the Indian right of possession to the land north of that 
line advised. Ibid. 

T. Payment of the awards of the commissioners appointed to adjudicate claims 
preferred against the United States, under the treaty of l835-*36 with the 
Cherokees, since the passage of the act of July 29, 1^46, is required to be 
made to the claimant, or claimants, or to his, her, Or their executor or execa- 
tors, administrator or administrators, unless some other person shall produce 
a warrant of attorney, attested, witnessed, and acknowledged, referring to 
the resolution allowmg the claim and specifying the amount, and authorix- 
ing him to receive it Advice, 36. 

8. It is not the duty of the Executive to pay over the moneys appropriated in the 

8d section of the civil and diplomatic appropriation bill of 1848, to the 
Creek nation of Indians, except on the condition that said nation shall first 
execute a full discharge of principal and interest on account of the som of 
two hundred and fifty thousand dollars. Adoict, 46. 

9. The form of release of the claim of the Creek Indians upon the govemmenty 

which has been submitted to the Commissioner of Indian Affairs, answers 
the requirements of the third section of the act of 13th August, 1848, if it 
satisfactorily appear that the chiefs and headmen who have executed it aie 
in fact the chiefs and headmen of the Creeks, and constitute a majority of 
their national council. Adoiee, 79. 

10. The moneys appropriated iu execution of the treaty of 24th January, 1826^ 

with the Creeks, may be paid to the chiefs and headmen of that nation, op- 
on their executing a relea:»e in full for all claims far principal and interest 
on account of the emigration of thirteen hundred luilians, ice. Adoiee,99* 

11. The account of the Chickasaws is to be considered now as having been pro- 

perly opened and restated, and the balance found due by the accounting of- 
ficers is properly char-jeabte to the appropriation for the subsistence and re> 
moval of Indians. Adviu, 226, 232. 

12. A Choctiw head of a family, entitled, under the 14th article of the treaty of 

Dancing Rabbit Creek, to a reservation of land, who gave the notice, made 
the claim, and continued the residence therein required, is entitled to a pa- 
tent, although the agent, whose regUter a former Executive declared to be 
the evidence in such cases, failed to make the necessary entry, inasmuch as 
a subsequent agent did make entry of the facts and location, and certified 
them to the General Land Uffi-e Advice, 261. 

18. The claim of the Board of Commissioners for Foreign Missions for their mis- 
sionary establidhments in the country ceded to the United States by the 
Cherokee treaties of 1835-*36, cannot be paid and properly charged to the 
Cherokee nation, or deducted out of their funds held by the United States^ 
without the udjudication and certificate of the Board of (Commissioners pro- 
vided for in seventeenth article of the treaty. Adoice, 268. 

14. Where a claim against the Pottawaiomios had been adjudicated and allowed 
by a former Secretary of the Interior, and certificatee therefor issued by the 
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Comminioner of Indian Affinra to the original claimants, payable from the 
annuities of that tribe in three annual instalments, which were subsequently 
transferred to Suydara, ^ge, & Co., and by them to the Merchant^ Bank 
in New York, whose attorney claims payment; but before the same was 
made, a rehearing was demanded, on behalf of the Indians, on the allegation 
that they were not originally liable to the E wings for the amount adjudicated 
to them by the said Hecretary; and a question having cotemporaneously 
•risen between the Bwmgs and the said bank, concerning the terms and 
purpoeee of their transfer of the said certificates — decidsd, th^t the present 
Secretary of the Interior osght to regard the decision of his predecessor, as 
to the amount due from the Indians, as conclusiye; and that, if any wrong 
has been done, the lemedy should be sought of the judiciary; and that pay* 
ments of the certificates should be withheld until the cooflicting claims of 
the Ewinn and Merchants' Bank shall also be settled by the judiciary* 
Advice, 266. 

I5» By the act of 27th Felbrnary, 186 1» it was prodded that all Indian treaties 
thereafter negotiated should be negotiated only by such officers and agents 
of the Indian department as the President should designate for that purpose. 
Adoicey2i>^ 

Ifi. Hence the coramisaoncrs to asgotiats treaties with the Mississippi and St. 
Peter Siotti and bail breeds for the extinguishment of their title to lands in 
Minnesota, appointed on the Ist of February, 18S1, were superseded by the 
said law. Aid, 

17. Tb0 moneys appropriated by the acts ef 30th September, 1850, and 37th Fe- 

braary, 1851, are to be paid to the Indians referrsd to in the 12th ind 1 6th 
articles of the treaty of 1886, and in the 9th and 10th articles of the trea^ 
of 1846, concluded with the Cherokees. Advice, 320. 

18. The distribution is to be made per eapiia and equally among all the indivi- 

duals residing east, and also all those residing west, other than the *< old 
settlers,'' found to be in existence at the time of the distribution — each being 
considered as entitled in his own right, and not by representation of another 
who is dead ( and the payment of these distributive shares is to be made to 
the individuals entitAed, if of competent age— the shares of children to be 
paid to the heads of families to which they belong, whether those heads of 
families be male er female, father or mother, or persons standing in i»eo 
parentig. Ibid. 

19. The whole number of the Cherokees to whom payments are to be made per 

capita, and the identity of the persons to whom distribution is to be made, 
are questions of fact to be examined and determined in such manner as the 
Secretary of the Interior, by and with the advice and consent of the Presi- 
dent of the United States, shall deem discreet llnd, 

20. The moneys appropriated by the act of 30th September, I860, are to be dis- 

tributed per capita among the Cherokees west of the Mississippi, who emi- 
grated prior to the treaty of 1836, to be ascertained and identified by a com- 
mittee of five persons, to be appointed by the President of the United States 
from the party ^f *< old settlers," and acting in conjunction with an agent 
of the United States, Ibid. 

91. The removal of those Indians yet remaining east of the Mississippi, otherwise 
entiiled to distabution, cannot be properly required as a condition precedent 
to payment. Ibid. 

22. The terms of the act of 1860 require payment to be made to the Indians, and 
those of the act of 1861 require it to be made in confi>rmity with the treaty 
of 1840. AdvUt, 863, 376. 

93. Both of the treatiea in effiaet require the moneys stipulated to be paid, to be 
divided among them equally, and paid to tliem individually. Ibid, 

S4. As there is reason to doubt the guilt of the Indian See*see sah-ma, who is un- 
der sentenoe of death for muider, his case presents a v«ry proper occasion 
for the exercise of executive clemency, either by general pardon or by a com- 
mutation of the punishment to which he has been sentenced. Advice, 368. 

Vol. V— 28 
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INDIANA. 

1. Whatever might, under other circamstances, haTe been the effect of a ootf^ 

compliance on the part of Indiana with the provisiona of the second section 
of the act of 27th May, 18^4, upon the rigntof the 8tate to the ninety feel 
of land on each side of the Wabash and Erie canal, the foifeiture has been 
waived by the passage of the acts of 2d March, 1827, 27th February, 1841, 
3d March, 1845, and of 9th May, 1848, recognising the continuing efficacy 
of the original grant, and evincing the intent to waive every antecedent cause 
of forfeiture to which the act of 1824 may have been subject ; so that the 
State of Indiana has a title to the ninety feet on each aide of the said canal, 
as absolute as she would have had in the contingency of a full perform- 
ance. Advice, 179. 

2. Such of the feeders of the said canal as are navigable, are to be regarded a» 

constituent portions of the work contemplated in the acts of Congress, and 
are comprehended in the grants for its construction. Ibid. 
INTEREST. 

1. Interest on a draft for the outfit of a minister, which was protested for want 

of an appropriation for that object, ought not to be allowed. BryanU easCf 
28. 

2. Interest on the claim of the representatives of George Fisher, deceased, for 

property taken er destroyed by the troops of the Unhed Ststes, should be 
computed from the time of the taking or destruction. Fiaher^s etue^ 71. 

8. The rate of interest to be allowed should be six per cent for the period of the 
detention. Ibid. 

4. In general, the govemnent, which Is always to be preeumed ready and wind- 
ing to dischatge its obligations, pays ne interest ; yet from considerations of 
of state policy, it has sometimes, as in the case of claims under the act of 
1814, allowed it De la Franda's ease, 105. 

6. Interest at the rate of six per cent to be computed from the date of the sale to 
the date of the act of 1818, may be allowed upon the present claim. Ibid, 

6. The representatives of Thomas Armstead, a captain who served in a Virginia 

regiment in the revolutionary war, prior to 21st of May, 1782, when he be- 
came a supernumerary, to the 8d of April, 1783, and who died 1st Septem- 
ber, 1809, to whom the Virginia legislature allowed $2,400, in 1826, a* 
commutation, without interest, and to whom Congress subsequently allowed 
half- pay from dd September, 1783, to the period of his death, and afterwards 
allowed half pay from 21st May, 1782, to said 3d April, 1783, are not now 
entitled to have the account reopened and restated, so as to allow interest en 
said commutation. Armatead's ease, 164. 

7. The claim of the administrators of Commodore James Barron, commander of 

the State navy of Virginia during the war of the revolution, for commuta- 
tion pay and interest, should be allowed. Case ofadmra. of Barren, 226. 

8. In the case of the claim for interest of the executor of George Galphin, de- 

ceased, who, i» his lifetime, and prior to 1773, was a trader with the 
Creeks and Cherokees, in the then colony of Georgia, and at ihe date of the 
treaty concluded in that year between said Indians and the geverment of 
Great Britain, ceding a large district of country to the latter, in trust, for 
the payment of their debts to traders from the proceeds, &c., a creditor of 
said Indians to a large amount^ and who, after the appointment of commie- 
aioners by Great Britain to liquidate such debts, obtained from them, in 
1775, a proper certificate of liquidation of his demand, but who, in conse- 
quence of bis subsequent disloyalty to that government in the revolutiea 
^hich immediately followed, was never paid according to the stipulations of 
ihe said treaty, but retained such certificate unsatif^fied until his death; and 
mhi4i^ claim was then preferred against Georgia, and subsequently against 
the United States, to whom a large tract of siid hnd had been ceded, until 
1848, when Congress ordered it to be paid; and, pursuant to its order, the 
principal was paid by the Secretary of the Treasury — nscinKD, that the 
lands ceded by the treaty of 1773 were charged with this debt; that the 
aame waa aubsequentJif assumed by the United States; that the claim. i» 
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analogous to others upon which interest has been allowed; and that the 
claimant is entitled to interest from the date of the certificate of said com- 
missioners liquidating the demand. Case of Executor of Gulphin, 227. 

0. Interest is not chargeable against the Bank of the United States, nor ihe trus- 

tees thereof, upon the demands in question, from and after the 11th of July, 
1843, when the sheriff sold the assets of ^id bank in satisfaction of the de- 
mands of the United States, until the month of January, 1846, when the 
funds were invested. Advice, 304. 

10. Interest is not allowable upon claims for injuries sustained by Spanish officers 

and individual Spanish inhabitants during the military operations of the Ame- 
rican army in Florida. Advice, 334. 

11. The moneys advanced to the contractors for transporting the mails from New 

York to Chagres were so advanced as a favor and bounty to the enterprise, 
without provirion for interest or repayment until the passage of the act of 3d 
March, 1851. Case of Law and othert, 356. 
13. Under that act interest at the rate of six per cent per annum is to be com- 
puted and charged, but only from the date of its passage. Ibid^ 
INVENTIONS. 

See PATBKf 8. 

IOWA. 

1. The grant of alternate sections of hnd on Des Moines river to loWa, by the 

act of 8th August, 1846, extends the entire length of the stream, as well 
above as below the Raccoon fork. Advice, 240. 

2. The purpose of the grant was to aid Iowa to improve the navigation of the 

said river from its mouth to the Raccoon fork; but the grant itself is not 
Hmited to the section to be thus improved. Ibid. 

2, But the question was disposed of by a former Secretary of the Treasury whilst 
the Land Office belonged to his department, and the subject is now res ju* 
dieata, and beyond the control of the Secretary of the Interior. Ibid. 

4. The act of Congress of 8th August, 1846, granting to the Territory of Iowa, 
for the purpose of aiding to improve the navigation of the Des Moines river 
from its mouth to the Raccoon fork, one equal moiety, in alternate sections, 
of the public lands, in a strip five miles in width on each side of said river, 
to be selected, &c., subject to the approval of the Secretary of the Treasury, 
did not include the land above the Raccoon fork. Advice, 390. 

d. The opinion of the Secretary of the Treasury on this subject, expressed on the 
2d of March, 1849, has no obligatory effect on the power of his successor 
to reject the selection made under it, in the event of a disagreement as to 
the proper construction of the act. Ibid, 

6. Nor was the opinion of Attorney General Johnson of 19th July, 1850, more 
than advisory. No law makes it binding upon the Secretary of the Interior. 
Ibid, 
JUDGMENTS. 

1. Judgments obtained by public officers against the United States do not war- 

rant payment thereof from the treasury, nor can they be set off against de- 
mands of the government. Darragh's ease, 173. 

2. Judgments obtained by the United States extinguish the demands upon which 

they are obtained; but, as evidence of indebtedness to the defendants, they 
have no operation whatsoever. 
JUDICIARY. 

1. The courts of the United States have no authority to try a captain of a 

Georgia battalion of infantry on the charge of murder, alleged to have been 
committed by him on the person of Lieutenant Goff, of the Pennsylvania 
volunteers, at Perota, in Mexico, whilst that place was occupied by Ameri- 
can troops, and under the authority of a military governor appointed by 
Major General Scott Foster's case, 55. 

2. The United States have no common law respecting crime»— no unwritten 

criminal code; and their courts have no jurisdiction except that conferred by 
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acts of Congress, and thej do not confer jurudiction over crimes committed 
in Mexico. Ibid* 
8. There is no criminal code which had any validity within the Mexican terri- 
tory. Ibfd. 

4. The oflence, if committed, was either against the temporary government which 

has ceased to exist, or against the rules and articles for the government of 
the army, to which troops since dismissed and mustered out of service are 
not now amenable. Ibid. 

5. The claimants of certain lands in Florida, under a grant known as '< the Ar- 

redondo grant," having instituted proceedings under the act of 1824 to es* 
tablish its validity, and having obtained a decree confirming the same, pro- 
vided it could be located according to its description, which decree was sob- 
sequently affirmed by the Supreme Court, on appeal, with the qualification 
that, unless certain points and locations could be made, it would be void for 
unof^rtainty; and a mandate to that effect having been sent to the court below, 
before which all proceedings were suspended until a report was made by the 
surveyor general to the General Land OiBce that the grant could be located 
under the said opinion, are not entitled, without completing their legal pro- 
ceedings, and obtaining a judicial decision upon all the questions necessary 
to be decided, to take the like quantity of land in parcels from other lands 
in Florida subject to entry and sale. Advice, 110. 

6. The validity of the grants embraced by the act of 1824, as vrell as their ex- 

tent and boundaries, were to be determined by the courts as judicial questions} 
and they must be so determined t>efore the executive department can act in 
the premises. Ibid. 

7. The act abolishing the office of prize agent, and requirmg all incumbents 

thereof to deposits all moneys in their hands in the treasury of the United 
States, divested prize courts of all powers to distribute prize-moneys, and 
relieved the agents of all responsibility to comply with their orders directing 
distribution made subsequent to the passage of the law. Rogen^s ease, 142. 

8. Where a prize agent refuses to depostte certain prize moneys in the treasury, 

in conformity with the act of March 3, 1849, on pretence that the act is not 
applicable to the case, and an Attorney General has decided that he ought to 
make the depos>ite, it is proper to institute proceedings in the pri^ court to 
compel a compliance with the law. Stewards case, 266. 

9. The judiciary baring failed to decide whether public buildings and wharves 

may not be taxed for municipal purposes, the question remains open for 
further consideration. Advice, 316. 
LANDS, PUBLIC. 

1. A patent may properly issue to pre-emptors, notwithstanding others to ordi- 

nary purchasers may have issued for the same land, and remain outstanding. 
DugaiVa case, 7. 

2. Pre-emptors for back lands in Louisiana, under the act of 3d March, 1811, 

continued by that of 1 1th May. 1820 — which reserved such lands from sale 
fur three years — who made the entry, gave the notice, and paid for the 
same, as therein provided, are entitled to patents, although others may have 
obtained patents for the same land, pursuant to private entry. Ibid, 

3. As against pre-emptors who have complied with the conditions of the law, 

the executive department has no right to convey to others; and whenever it 
does so, the grants are void. Ibid. 

4. There is a clear distinction between cases where there is a defect of authority 

and those where the authority is ample and the exercise of it is erroneous. Ibid. 
6. Where public officers exceed the authority conferred upon them, their acts are 
absolutely void. lUd. 

6. The Secretary of the Navy has no right to contract for the land without au- 

thority from Congress, and no right to agree to pay for the same any suni 
beyond the amount appropriated. Advice^ 15. 

7. Surviving sisters of the half-blood of deceased soldiers, who, at their demise 

were entitled to bounty lands from the government, are equally entitied with 
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the brothers and sisters of the whoIe>Uood to receive such bounty, or the 
money in its stead. Advice, 26. 
8. The MenoiDOnie Indians have no reasonable pretensions to lands west of 
Black river, which they indicated in the tjeaty of 1825 as the extent of 
tiieir claims in that direetbn, nor to lands beyond the limits which they 
specified and claimed in the treaty of 1881; and, as the United States have 
since purchased them of other tribes, the government is not required to 
p«y ibr them again. Advice, 81. 
8. The Menomonies have no title to the large triangular tract within those limits 
adjacent to and west of the line established between them and the Chippe- 
was by the treaty of 1827; they having relinquished all claims to the 
Chippewas. Ibid. 

10. But, subject to those restrictions, they may cross the Wisconsin river into 

the territory claimed by the Winnebagoes, and show a better title than 
theirs, iflh^ have one. Ibid. 

11. The treaties of 1826 and 1827 prevent them from crossing the line of 1826, 

and what was then regarded as the Chippewa territory. Ibid. 

12. A treaty to extinguish the Indian right of poascasion to the land north of that 

line advised. Ibid. 

13. The claimants of certain lands in Florida, under a grant known as *<the 

Arredondo grtmt," having instituted proceedings under the act of 1824 to 
CMtablish its validity, and having obtained a decree confirming the same, 
provided it could be located according to its description, which decree was 
subsequently affirmed by the Supreme Court, on appeal, with the qualifi- 
cation that, unless certain points and locations could be made, it would 
be void for uncertainty; and a mandate to that effect having been sent to 
the court below, before which all proceedings were suspended until a re- 
port was made by the surveyor general to the General Land Office that the 
grant could be located under the said opinion, are not entitled, without 
completing their legal proceedings, and obtaining a judicial decision upon 
all the qnestiotls necessary to be decided, to take the like quantity of land 
in parcels from other lands in Florida subject to entry and sale. Ad' 
' vice, 110. 

14. The validity of the grants embraced by the act of 1824, as well as their 

extent and boundaries, were to be submitted to and be determined by the 
courts as judicial questions; and they must be so determined before the ex- 
ecutive department can act in the premises. Ibid. 

15. A soldier who enlisted into the army in 1846, for the term of five years, and 

served until April, 1849, when, in consequence of the reduction of the 
army after the termination of the war with Mexico, he was honorably dis- 
charged, against his own wishes, is entitled to fhe bounty hnd provided by 
the 9th section of the act of the 4th February, 1847. HaasmCa CAat, 147. 

16. The 9th section of that act embraces those of the regular army enlisted for 

twehre months or for a longer period; volunteers regularly mustered into a 
volunteer company, who served during the war, and have been honorably 
discharged; those killed, or Who died of wounds received or by sickness in- 
curred in the course of their service; and those who were discharged before 
the expiration of their term of service, in consequence of wounds received 
or sicktieas incurred in the course of their service. Ibid. 

17. The entire portion of the marine corps, whether they served on ship board or 

land, on the Mexican eoast or in the interior, in the Mexican war, are to be 
consideied, within the true meaning of the resolution of the lOtfa of Au- 
gust, 1848, as having ** served with the army in the vrar with Mexico," 
and entitled to the bounty land and other remuneration which that resolu' 
tion provides. Advice, 165. 
16. Whatever might, under other circumstances, have been the effect of a non- 
compliance on the part of Indiana with the provisions of the second section 
of the act of 27thJMay, 1824, upon the right of the State to the ninety feet 
of land on each side of the Wabash and Erie canal, the forfeiture has been 
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waived by the passage of the acts of 2d March, 1827, 27th February, IS^T^ 
3d March, 1845, and of 9th May, 1848, recognising the continuing efficacy 
of the original grant, and evincing the intent to waive every antecedent 
cause of forfeiture to which the act of 1824 may have been subject; so that 
the State of Indiana has a title to the ninety feet on each side of the said 
canal, as absolute as she would have had in the contingency of a full per- 
formance. Advice, 179. 

19. Such of the feeders of the said canal as are navigable^ are to be regarded as 

constituent portions of the work contemplated in the acts of Congress, and 
are comprehended in the grants for its construction. Ibid. 

20. A patent should issue to Henry M. Rector, pursuant to a certificate issued tO' 

him on the 24th of November, 1818, and located on land at the Hot Springs, 
in Arkansas. Adviee, 236. 

21. A patent should issue to Henry M. Rector, pursuant to a certificate issued to 

him on the 24th of Novbembier, 1818, and located on land at the Hot Springs, 
in Arkansas; he being entitled thereto under the act of 19th March, 1843. 
Advice^ 237. 

22. Soldiers entitled to bounty lands under the act of 11th February, 1847, bat 
. who have not received warrants therefor, cannot dispose of their rights to 

such land or scrip by will. Advice, 238. 

S3. The statute expressly directs, in cases of the death of soldiers before their 
warrants shall have issued, that they shall be issued in favor o^ and enure 
to, the benefit of their families or relations, according to certain rules of pri- 
ority; and further provides that the land shall not be in any wise affected 
or charged with, or subjected to, the payment of any debt or claim incurred 
by such soldiers prior to the issuing of such, certificates or warrants. Advice, 
237. 

24. The proceedings in the circuit court of the county of Nassau, in the State of 
Florida, will have vested the United States with the title to a tract of land 
on Amelia island when the conveyance is executed. Advice, 239. 

26. The grant of alternate sections of land on Des Moines river to Iowa, by the 
act of 8lh of August, 1846, extends the entire length of the stream, as well 
above as below the Raccoon fork. Advice, 240. ' 

26. The purpose of the grant was to aid Iowa to improve the navigation of the 

said river from its mouth to the Raccoon fork; but the grant itaelf is not 
limited to the section to be thus improved. Ibid, 

27. But the question was disposed of by a former Secretary of the Treasury whilst 

the Land Office belonged to his department, and the subject is now reeju' 
dicata, and beyond the control of the Secretary of the Interior. — Ibid. 

28. Lands containing iron ore merely, are not to be considered as ** mineral lands'* 

within the meaning of the act of 1st of March, 1847; but they are to be 
disposed of according to the laws in relation to the disposition of other public 
lands. Advice, 247. 

29. The accretion of several acres of land at the mouth of the Chicago river, 

formed from earth washed there by the waters of Lake Michigan, and de- 
posited against a pier constructed by the general government for the im- 
provement of the harbor, must be regarded as belonging to the United 
Sutes. Advice, 264. 

30. The patent and deed of conveyance of certain lands situate at the mouth of 

the Muskegon river, in the State of Michigan, appear to give the United 
States a valid title to the same. Advice, 267. 

31. The President is under no official obligation to interfere with the disputed 

question as to the legal effect of a decision of a former b'ecretary of the 
Treasury, concerning the extent of the grant of land on the Des Moinee 
river to Iowa. Advice, 276. 

32. Nor to interfere with the subject-matter of the memorial of Fellows dc Co., 

who have invoked the aid of the Executive to compel the Secretary of War 
to file the report of arbitrators between the Senepa Indians and themselves^ 
Ibid. 
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"93, The interference of the President with the performance of the particular da- 
ties assigned by law to snbordinate officers, either on the ground of correct- 
ing errors or supplying omissions, would, in general, be not only injudici- 
ous, but would involve him in an invidious task, that would occupy hia 
whole attention, and leave him no time for higher official duties. Ibid. 

34. Where a land warrant issued to the administrator de bonis non, of a deceased 

colonel of the Virginia line, for services rendered by him in the revolution- 
ary wari and the said administrator proposed to surrender it, and to receive 
scrip in lieu thereof for the benefit of the devisees named in the decedent's 
will, pursuant to the act of Congress for the relief of certain officers and 
soldiers of the Virginia tine and navy and of the continental army — ^nxci- 
DBD, that as the warrant issued to the administrator with the will annexed, 
for the benefit of the devisees, scrip in exchange may issue, in the same man- 
ner and for the same purposes. Adviee^ 308. 

35. As Congress has exclusive jurisdiction over all places purchased by the ooa- 

sent of the legislature of the State in which the same shall be, for the erec- 
tion of forts, magazines, arsenala, dock yards, and other needful buildings, 
it follows that no State can have, or can give, any authority to tax them. 
Advice^ 316. 

36. The decisions of the Commissioner of the General Land Office reelecting the 

location of certain Spanish concessions to Esther, Brazeau, Labaume, and 
Choteau, respectively, are correct, and patents should be issued in conform- 
ity therewith. Advice, 367. 

37. The Commissioner of Pensions cannot lawfully issue more than one waxraot 

on a soldier's claim for bounty land. Advice, 387. 

38. If through mistake or fraud he shall issue more than one warrant upon the 

same daim, he will have transcended his authority and performed an act 
having no legal validity. Ibid, 

39. The issuing of the first warrant must be held to have executed the law, and 

folly satisfied the soldier's claim. Ibid, 

40. Wherefore all land warrants for bounty land subsequent to the first issued 

upon the same daim are null and void. Ibid. 

41. The act of Congress of 8th August, 1846, granting to the Territory of Iowa, 

for the purpose of aiding to improve the navigation of the Des Moines river 
from its mouth to the Raccoon fork, one equal moiety, in alternate sections, 
of the public lands, in a strip five miles in width on each side of said river, 
to be selected. Sic., subject to the approval of the Secretary of the Treasury, 
did not include the land above the Raccoon fork. Advice^ 390. 

42. The opinion of the Secretary of the Treasury, on this subject, expressed on 

the 2d of March, 1849, has no obligatory efiect on the power of his succes- 
sor to reject the selections made under it, in the event of a disagreement as 
to the proper oonstraotion of the act. Ibid. 

43. Nor was the opinion of Attorney General Johnson of 19th July, 1860, more 

than advisory. No law makes it binding upon the Secretary of the Inte- 
rior. Ibid. 

LIGHT-HOUSES. 

1. The patent and deed of conveyance of certain lands selected for the site of a light- 
house situate at the mouth of the Muskegon river, in the State of Michigan, 
appear to give the United States a valid title to the same. Advice, 267. 

LOCATION. 

See Public Lahds. 

MARINE CORPS. 

1. The joint resolution of Congress, passed 10th August, 1848, placed the offi- 
cers of the marine corps, who served wiih the army in the war with Mexico, 
on an equal footing with the officers of the army with whom they served. 
Advice, 69. 
SL The marine officers who were reduced under the 4th section of the act of 
March 2, 1847, and restored under the naval appropriation act subsequently 
jMMsed, an not entitled to pay during the interval. Advice, 10 L 
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3. Had it been the dedgn of the act which restored them to give pay, during die 

interval of the redttction, aa well aa rank* it would have been ao declared. 
Ibid. 

4. The marine corps who served in the war with Mexico, whether oo shipboard 

or on land, are entitled to the remuneration proyided by the reaelution of 
lUth August^ 1848. Advice^ 155. 

MIDSHIPMEN. 

1. Where several midshipBieii had been diem^ased by the aaotenee of a naval 
court- martial, which was approved by Preaident Tayler, who afbrwarda 
reconsidered his approval and announced his determinaiioD to restore them, 
but failed to do ao before his death» it is within the competency and power 
•f the present Execntive to restore them to their former rank in the navy, 
provided it can be done without inereaaing that dasa af officera beyond the 
number limited by law. Advice, 259. 

MILEAGE. 

1. The oertifieate of the presiding officer of the Senate is conclusive evidence in 
support of charges for the payment of mileage to Senators made by the 
Secretary. Adviee^ 191. 

3. Under the first section of the act of 22d January, 1818, the Secretary of the 

Senate is entitled to credit for payments made to Senators for mileage, whe- 
ther tho certificate of the presiding officer be condvaive or not Ibid. 

MILITARY ACADEMY. 
See AcADKHT. 

MILITARY ASYLUM. 

1. The appropriation for a Military Asylum for the relief and support of invalid 

and disabled soldiers of the army of the United States, made by the act of 
3d March, 1851, includea the unclaimed extra-pay allowed to aoldiera by 
the 5th section of the act of 19th July, 1848. Advice, 385. 

2. It is to take efiect, however, only accurding to the provisions of the 7th sec- 

tion of the act, and to be afterwards repaid by the commissioners of the aiy- 
lum upon demand of the heirs or legal representatives of the deceaaed. Ibid. 
MINISTERS, PUBLIC. 

1. A public minister of the United States is not entitled to inleieBt on a draft 
upon the treasury for his outfit, which has been protested for want of an ap- 
propriation for that object Bryan^t cote, 27. 

8. Miniaters of the United States in the Ottoman Empire and China m left to 

the exercise of their discretbn respecting the place at which prisoners ar- 
rested for crime shall be confined. Advice, 97. 

9. The persons and household goods of foreign ambassadors, and thoaa attached 

to their respective legations, are exempt from lawful arrest, seiaure^ or mo- 
lestation, aa well by the laws of nations aa the act of Congreaa approved 
80th AprU, 1790. Pousein't ease, 69. 

4. It is therefore unlawfol for the keeper of a hotel in Waahington, with whom 

the attache of the legation of France is a boarder, to oppose by force, in 
any manner, the removal therefrom of any of his (lersonal efiecls. Jbid* 
6. Yet it is not incumbent on the Secretary of State to interfere in auch cases. 
The act of Congress, which denounces the act and prescribes the penalty, 
refers them to the judiciary. Ibid. 

6. A minister to a foreign government is entitled to an outfit, not exceeding one 

year's salary, though he were not in the United States at the time of his 
appointment. DoneUon^e ease, 139. 

7. The appropriation act of 1849 takes from the President any discretion as to 

the amount, and requires a full outfit to be paid to Mr. Donelson, the daim- 
ant in this case. Ibid. 

8. A minister of the United States to the republic of Mexico is entitled, under 

the acto of 1st May, 1810, and 3d March, 1847, to an outfit of nine thou- 
sand dolhrs, although he were not in the United Statea at the time of hia 
appointment CUffatd^a ease, 163. 
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NAVAL SERVICE. 

1. The officers and crew of t Tend in the naval marhie fetriod of the United 

States are entitled to salvage for savLBg a Freneh ship whilst on the rock of 
£1 Riso, near the anchorage of Anton Lizardo; the objection that govern- 
ment vessels are not thns entitled being invalid. Carpender's ease, 116. 

2. The role is universal in the United States, that salvage rendered by the naval 

marine is to be compensated in like manner as that rendered by the private 
marine. Ibid. 

3. Th« joint resolution of Congress of the 9th of May, 1848, providing the 

manner of obtunbg American water-rotted hemp for the urn of the navy, 
and the advertisement of the Secretary of tJM Navy pnrraant thereto, alike 
require proposals to be submitted, which shall state the price at which the 
bidder will furnish the stipulated quantity per year for the entire five years. 
Advice, 158. 

4. Bidders who propoee different prices for different years, and reducing the 

price for the hut year to occasion a lower average than the bids of competi" 
tors, might, if their contracts were aocepted, have oppoi^tunities for the ex- 
ercise of bad faith with the government which a different method of con- 
tracting might prevent. Ibid, 

6. If, however, suck bids shall be accepted, the lowest bids riiould be charged 
with the interest of the excess of bids over other competitors for the years 
where there may be an exeess, and the average be struck from the aggregate 
found. Ibid, 

6. The Secretary of the Navy has authority to arrange with Baring Brothers & 
Co., of London, for the payment of the drafts of disbnning officers attached 
to foreign squad rona. Advice, 218. 
NAVY YARD BRIDGE. 

1. The President and Directors of the Navy Yard Bridge Company are compe- 

tent to execute a deed of said bridge to the United States, pursuant to a 
resolution instructing them to do so^ passed at a regular meeting of the 
stockholders, upon obtaining the concurrence of the President and Directors 
of the Eastern Branch Bridge Company; but they cannot convey the indi- 
vidual stock of said company unless the shareholders shall have conveyed it 
to them. Advice, 68. 

2. If the several stockholders shall convey their shares to the individuals who are 

to execute a deed to the United States, and the latter shall execute a deed as 

well for themselves as the company, a valid transfer of the bridge and the 

stock will have bcMi effiscted. Ibid, 
NAVY YARDS. 

1. The contract for embankment in the navy yard at Memphis is not within the 

true meaning of the proviso in the naval appropriation act of March 3, 1843. 

Advice, 89. 
NEUTRALITY. 

1. The purchase and fitting out a war steamer by the German government in the 

port of New York, whilst a state of war exists between that government and 
Denmark, and which is adapted for cruinng and committing hostilities 
against the property or subjects of the latter, are contrary to the provisions 
of the 3d section of the act of 20th April, 1818. Advice, 92. 

2. The act makes no distinction between the degrees of intent with which a ves- 

se! shall be fitted out; any intent to commit hostilities against a nation with 
which the nation fitting her out is at war, is within its prohibitions. Ibid. 

OUTFIT. 

See Public Mivibtbrs. 

PARDONS. 

1. The President has ample power to mitigate the sentences of courts martial, 

by commuting sentences of dismission from the service to suspension, with- 
out pay or emoluments, for a limited time. GuUhn's case, 43. 

2. Hence an assistant surgeon in the navy, who was dismissed by a court-mar- 

tial for disobedience, neglect of duty, and disrespect to his commanding offi- 
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PARDONS IQmtinued,) 

cer, but whose Bentence was eommiited to saspentton for twelre months 
wHhoat pay, U not entitled to pay during the period of snch sospenaion. 
Ibid. 

3. Aa diamiasion deprived the officer of hia pay forever, the auapenaion of hia of- 

fice and hia pay for one year only ia an inferior and milder degree of the 
paniahment decreed by the court. Ibi<L 

4. Where aeveral midshipmen had been diamiased by the sentence of a naval 

court martial, which was approved by President Taylor, who afterwards re- 
considered bis approval and announced hia determination to restore them, 
but failed to do eo before hia death, it is within the competency ahd power of 
the present Executive to restore them to their former rank in the navy, pro- 
vided it can be done without increaaing that class of officera beyond the 
number limited by law. Advice, 259. 

5. The general power to pardon, conferred upon the President, includes the 

power to pardon conditionally, or to commute to a milder punishment that 
which has been adjudged against the offender. See-aee aak-ma^s cau, 368. 

6. When the condition is such that the government baa no power to carry it into 

effect, the pardon will be in effect unconditional. Jbid. 

7. Commutation of a aentence of death to confinement in a penitentiary, within 

the district in which the conviction was had, the use of which shall have 
been granted to the United States by the legislature of the State^ may be 
carried into eflect. Ibid. 

8. Aa there is reaaon to doubt the guilt of the Indian who ia under aentence of 

death for murder, bis caae presenta a very proper occasion for the exercise of 
executive clemency, either by general pardon or by a commutation of the 
punishment to which he has been sentenced. Ibid* 

PATENTS FOR LANDS. 
See Public Lauds. 

PATENTS FOR INVENTIONS. 

1. Patenta for inventiona to applicants who are otherwise entitled to them, ought 

not to be withheld by reason of the same thing having been at a prior date 
discovered and used in a foreign country, but which had neither been paten- 
ted nor described in any printed publication. Advice, 18. 

2. It was the obvious purpose of the proviso to the 1 5th section of the act of 4th 

of July, 1836, to introduce an iq^portant modification in respect to patents, 
that an American inventor might thereafter be protected against the injus- 
tice of being thrown out of the fruits of his ingenuity by the existence of t 
secret invention or discovery sbroad. Ibid. 

3. The authority vested in the Commissioner of Patenta to issue patents for in- 

ventions existe in full force in each case, for examination and final decision, 
until the patent shall have been actually issued. Ca^e of Wade and 
Mathews, 220. 

4. And whatever intervening or interlocutory opinions he may give in the pro- 

ceedings to determine questions of inference prior to the final determination 
and issuance of the patent, the aubject remains under his control until the 
issuance, as that is the act which finally decidea the question. Ibid. 

5. The Commissioner has authority, therefore, to permit one of two competing 

appliranta for a patent for a similar invention to withdraw and refile hia ap- 
plication after he has expressed an opinion favorable to the priority of the 
other; and such intervening opinion or decision is no bar to the issuance of 
a patent on the new application, if, upon a full examination of- the whole 
subject, he considers the applicant entitled to it. Ibid. 

PATENT OFFICE. 

1. The authority of the Secretory of the Interior to supervise the Patent OfiSce, 
comprehends the power to appoint such temporary clerks to be employed 
therein aa shall be authorized by law, and to cause their salaries to be paid 
out of any money appropriated for that purpose. Advice, 283. 
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PAYMENT. 

1. Payment of the twarde of the comminionen appointed to adjudicate certain 

claimi preferred against the United States, undbr the treatjr of 1835-'36 
with the Cherokees, since the passage of the act of July 29, 1846, is re- 
quired to be made to the claimant, or claimants, or to his, her, or their ex- 
ecutor or executors, administrator or administrators, unless some other 
person shall produce a wanant of attorney, attested, witaeased, and ac- 
knowledged, referring to the resolution allowing the claim and specifying 
the amount, and authorizing him to receive it. Case of Bttaty Mcintosh, 
36. 

2. Neither the agent, nor attorney who prosecuted any claim, nor any substi- 

tuted attorney, is entitled to receive the amount, except he produce such a 
warrant from the claimant. Ibid. 

3. It is not the duty of the Executive to pay over the moneys appropriated in the 

3d section of the civil and diplomatic appropriation bill of 1848, to the Creek 
nation of Indians, except on the condition that said nation shall first execute 
a full discharge of principal and interest on account of the sum of two hun- 
dred and fifty thousand dollars. Advice, 46. 

4. The Senate bill reported on the 9th of February, 1849, to provide payment 

for horses or other property lost or destroyed in the militaiy service of the 
United States, embraces 6eld, staff, and other officers, mounted militia, vol- 
unteers, rangers, and cavalry, engaged in the military service of the United 
States since the 1 8th of June, 1612— whether the owners belonged to the 
regular or other military service. Adtfiee, 80. 

5. Congress having resolved that the claim of the representatives of Churchill 

Gibbs was provided for by the act of July 5, 1832, and the House of 
Representatives having again resolved to that effect, aftar the Executive 
department had decided otherwise, it is now the duty of the Executive de- 
partment to pay it. Advice, 82. 

6. The acta of Congress of the 3d March, 1836, and 12th August, 1848, are 

legislative interpretations of the act of 5th July, 1832, and the expessions 
of opinions that it was the purpose of the third section of the act of 1832 
to provide for Virginia commutation claims for half- pay as well as those 
for half pay. Advice, 83. 

7. Those legislative interpretations and opinions are binding on the Executive, 

and require the allowance of the claim of John M. Gait Ibid, 

8. Where a claimant executed a power of attorney to another, authorizing him 

to prosecute a claim before Congreas, and to appoint a third person to 
assist him, and therein assigned to each of them one- fourth of what might 
be recovered, and authorized them to receive the same ; and the claim 
being subsequently allowed by Congress, and demand of payment of one- 
half thereof, purauant to caid assignment, being made at the treasury by 
the two attorneys, objected to by the admmisirators of the claimant, and 
refused on account of non-compliance with the act of 29th July, 1846 — 
DEciBED, that the said act clearly prohibits payment to the attorneys, ex- 
cept they produce a warrant of attorney executed subsequent to the passage 
of the act allowing the claim, reciting the amount, properly executed, 
attested, and acknowledged. Clarke^a case, 85. 

9. The decision of the head of a department of a particular claim is binding 

upon all the subordinate officers by whom the same is to be audited and 
passed. La'selN case, 87. 
10. Congress having made an appropriation to pay the " balance " due Ebeneier 
Warner for constructing a lighthouse at White Fish Point, on Lake 
Superior, after he had been paid the price stipulated in his contract, and after 
he had petitioned that body for a further allowance on acconnt of his having 
been obliged to reconstruct some portion of the tower, which had been 
riven by lightning during the progress of the work, it must be inferred that 
the term ** balance " was used, not with reference to the contract price, but 
in connexion with the additional expenditure caused the contractor by a 
calamity which he could not avert Wamer*s case, 94. 
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PAYMENT (Continued.) 

11. The moneys appropmted in execution of the treaty of 24th January, 1826, 

with the Creeks, may be paid to the chiefs and headmen of that nation, 
upon their executing a release in full for all claims for principal and interest 
on account of the emigration of thirteen hundred Indians, &c. Advice, 98. 

12. As the original claimant, Henry de la Prancia, was dead at the passage of the 

supplementary act of 14th August, 1848, authorizing the Secretary of State 
to settle his claim for advances. Sec, and as the claim was assets belonging 
to his estate, the avails of which are to be accounted for as such, the 
amount awarded should be paid only to an administator duly appointed and 
authorized to receipt for the estate. De la Francin's case, 135. 

13. But, as it appears that a competent court has decided Joseph de la Francit to 

be the sole distributee entitled to the amount from the administrators, the 
Secretary is authorized to take a receipt from him or his attorney also. Ibid. 

14. The payment of a liquidated demand against the government to a person not 

authorized to receive it, does not relieve the government from responsibilltj 
to make payment to the proper claimant. Adtice, 183. 
16. There is no distinction in principle between such a case and that of an indi- 
vidual debtor, who, instead of paying his creditor, has made payment to a 
third person, to whom the money was not owing. Ibid. 

16. The moneys appropriated by the acto of 30tb September, 1850, and 27th 

Felnruary, 1H51, are to be paid to the Indians referred to in the 12th and 
15th articles of the treaty of 1835, and in the 9th and 10th articlea of the 
treaty of 1846, concluded with the Cherokees. Advice, 320. 

17. The distribution is to be made per capita and equally among all the individ- 

uals residing east, and also all those residing west, other than the *< old set- 
tlers" found to be in existence at the time of the distribution—each being 
considered as entitled in his own right, and not by representation of another 
who is dead; and the payment of these distnbutive shares is to be made to 
the individuals entitled, if of competent age— the shares of children to be 
paid to the heada of families to which they belong, whether those heads of 
families be male or female, fother or mother, or persons standing in loco 
parentis. Ibid. 

18. The whole number of the Cherokees to whom payments are to be made per 

capita, and the identity of the persons to whom distribution is to be made, 
are questions of fact to be exammed and determined in such manner as the 
Secretary of the Interior, by and with the advice and consent of the Presi- 
dent of the United States, shall deem discreet Ibid. 

19. The moneys appropriated by the act of 30th September, 1850, are to be dis- 

tributed per capita among the Cherokees west of the Mississippi, who emi- 
grated prior to the treaty of 1835, to be ascertained and identified by t 
committee of five persons, to be appointed by the President of the United 
States from the party of *'old settlers," and acting in conjunction with an 
agent of the United States. Ibid. 

20. The removal of those Indians yet remaining east of the Mississippi, otherwise 

entitled to distribution, cannot be properly required as a condition precedent 
to payment Ibid. 

PAYMASTERS. 

1. An officer who, having lost a limb in the war of 1812, was mustered out of 
the service upon a captain's pension, and afterwards appomted battalion 
paymaster, may be regarded as having been appointed to the civil branch of 
the service within the meaning of the act of 30th April, 1844, and entitled 
to receive both his pension and his pay. Advice, 61. 

PENSIONS. 
1. The first section of the act of lllh August, 1848, renewing certain naval 
pensions, embraces all such widows and children as were receiving pensions 
under any of the laws of Congress passed prior to the Ist of August, 1841. 
Adrdee, 26. 
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S. The other claas comprise* all tbooe widows and children who received pen- 
81008 at any time within five years prior to the passage of the act Jbid. 

3. The word ** special*' occurring in said act is construed to mean " particular/' 

and not ** private/' as it is used in that sense. Ibid. 

4. As Congress neglected to provide, in terms, for widows of second lieutenants 

of marines in the second section of said act, it msy be inferred that it in- 
tended to refer, in the provision, to lieutenants without any other designa- 
tion/ Ibid. 

5. The act of July 10, 1832, transferred to the Secretary of the Navy all the 

powers theretofore possessed by the commissioner of the navy pension fund 
to make regulations for the admission of persons upon the roll of navy pen- 
sioners, and for the payment of such pensions. AdUce, 41. 

6. It therefore rests in the sound discretion of the Secretary of the Navy to de- 

cide, according to the regulations in force, when the pension of an applicant 
shall commence. Ibid* 

7. If it has been the settled rule of the department that pensions shall commence 

at Uie lime of completing the proofs, it will be very difficult now to depart 
from it. Ibid. 

8. An officer who, having lost a limb in the war of 1812, was mustered out of 

the service upon a captain's pension, and afterwards appointed batlalion pay- 
master, may be regarded as having been appointed to the civil branch ol the 
service within the meaning of the act of 30ih April, 1844, and entitled to 
receive both his pension and his pay. Adviott 51. 
0. The joiot resolution of Congress, passed lOlh August, 1849, placed the offi- 
cers of the marine corps, who served with the army in the war with Mex- 
ico, on an equal footing with the officers of the army with whom they 
served. Orr'a case^ 59. 

10. The phrase *< other remuneration," employed in said resolution, must be un- 

derstood to refer to pensions. Ibid. 

1 1 . It was the intention of Congress to remove any distinction in respect to pen- 

sions between men in the same relative position, who might be disabled by 
the loss of their limbs whilst fighting side by side in the same service. Ibid. 

12. The rule of the Pension Office that an application for a pension cannot be 

entertained after the lapse of twenty-five years from the time when the disa- 
bility was incurred, is unauthorized by law, and therefore invalid. Ad- 
vice, 73. 

13. The power conferred upon the Secretary of the Navy to establish rules and reg- 

ulations for the examination and ati judication of claims for admission upon 
the roll, does not authorize the enactment of a statute of limitations. Ibid. 

14. The commissioners of the navy pension fund were authorized and directed to 

make such rules and regulations as should appear to them expedient for the 
adtiiitision of persons on the loU of navy pensioners, and for the payment of 
such pensions; and they having provided that pensions are to commence 
from the time of computing the prools,and the same having been continued 
since their powers were transferred and devolved upon the Secretary of the 
Navy, the practice should be adhered to Lewis' 8 cuae, 13:^. 

15. It may be doubtful whether the provisions of the 2d section of the act of the 

4th February, 1822, though general, are not to be confined to cases of 
claims for revolutionary pensions. Ibid. 
16< The representatives of a widow of a revolutionary soldier, who received a pen- 
sion under the act of 7th July, 1838, from the period of her husband's 
death to her own, have no claim for further payment on the pretence that 
her pension should have commenced at an earlier date. A*'zice, 248. 

17. The pension having been a personal bounty to the widow herself, and the de- 

cision tixiog the time for its commencement havio; been acquiesced in by 
her, it cannot now be contested by her representatives. Jbid. 

18. All that passes to them on the death of a widow receiving a pension is the 

money which shall have actually accrued to her, and remains unpaid, for a 
pension allowed. Ibid. 
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POST OFFICE DEPARTMENT AND P08TAG6. 

1. GongresB having contemplnted the construction of five steamahips for the ttAii 

service, and having authorized advances to be made therefor only upon each 
of them after it should be launched, and the contractors having received th« 
ratable proportion of the amount authorized upon the four of them now 
afloat, no further advances can be legally made until the fifth shall be 
launched. Advice, 246, 253. 

2. The Postmaster General is invested with the authority to decide whether a 

contractor for transporting the mails, whose contract has been annulled, or 
whoM service under it has been dispensed with, is entitled to one month's 
citra j^y, and his decision is conclusive upon the accounting officers of the 
government Alien & Kitchen's case, 216. 

3. The compensation to be rendered under the contract with A. G. Sloo, for the 

transpoitation of the mail in steam vessels, ought to be in proportion to the 
service performed and accepted, without regard to the number of steamships 
employed in that service, or that have been built under that contract. Caac 
of Law and others^ 271. 

4. The several acts of Congress, regulating the compensation of postmasters, in- 

vest the Postmaster General with authority to allow them commissions on 
all moneys by them respectively collected in each quarter of the year. Ad- 
vice, 3U0. 
6. And Postmasters are entitled to commissions on moneys collected for postage 
on foreign letters, which are payable by treaty to foreign governments, as 
well as upon moneys collected for postage on other matter conveyed in the 
mails. Ibid. 

6. The amount that may become due to Great Britain for postage on British let- 

ters collected in the United States, under existing postal arrangements with 
that government, cannot be abated by the amount of compensation which 
shall be allowed to postmasters. Ibid, 

7. The Postmaster General is not authorized to order advertisements from his de« 

partment to be published in more than three newspapers in the city of 
Washington. Advice, 315. 

6. The appropriation of thirty- five thousand dollars for defraying expenses on 
account of mail depredations and for special agents, contained in the act of 
Congress passed 3d March, 1851, is for the fiscal year commencmg on 
the Ist of July, 1851, and ending on the dOth June, 1852. Advice, 354. 

9. And as that amount is all that was appropriated for mail depredations and 
special agents, the Postmaster General is not authorized to apply the whole 
of it to the payment of special agents to the exclusion of such expenses as 
may be incidental to mail depredations; but he should apportion and apply 
it to both objects, according; to his judgment and discretion. Ibid. 

10. The moneys advanced to the contractors for transporting the mails from New 

York to Chagres were so advanced as a favor and bounty to the enterprise, 
without provision for interest or repayment until the passage of the act of 
3d March, 1851. Case of Law and others, 356. 

1 1 . Under that act interest at the rate of six per cent, per annum is to be computed 

and charged, but only from the date of its passage. Ibid. 

12. By the act to reduce and modify the rates of postage in the United States, and 

for other purposes, approved March 3, 1851, weekly newspapers only can 
circulate in the mail free of postage in the counties respectively where the 
same are published. Advice, 371. 

13. The postage chargeable on weekly newspapers, circulated without the counties 

respectively in which they are published, should be computed from the place 
of their publication. Ibid, 

14. The word " periodicals," as used in a certain provision of the act, is not to be 

understood and construed to comprehend newspapers. Ibid. 

15. As the Postmaster General is authorized by the 14th section of the act of 3d 

March, 1845, to contract, without advertising, for carrying mails by steam- 
boats and railroadp, he may disregard the bid for the route between Washing- 
ton and Aquia Ciesk, made under an advertiaementi and contract, without 
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tdvertuingi with the Fredericlisburg and Potomac Railroad Company, td 
carry the mail by steamboat and railroad from Washington to Richmond. 
Adoice, 873^ 

16. The law vests the Postmaster General with a discretional/ power in rach spe- 

cial cases. Ibid. 

17. Whether the publication entitled '<Littell's Living Age" onsht to be rated aa 

a newspaper, depends upon facts not within the official knowledge of the 
Attorney General, and upon which he cannot properly express an opinion. 
Advice, 376. 

18. Its size, contents, times of pnblicationsy and other characteristics^ are material 

to a correct solution of the question. Jbid* 
PRESIDENT. 

I. The President has ample power to mitigate the sentences of courts-martial, by 

commuting sentences of dismission from the service to suspension, without 
pay or emoluments, for a limited time. Guillon*a ease, 43. 

3. The President ought not to pay the moneys appropriated by the 3d section of 

th» civil and diplomatic appropaiation bill of 1848 to the Creek nation of 
Indians, unless the said nation shall first execute a full discharge of principal 
and interest on account of the sum of two hundred and fifty thousand dol- 
lars. Advice, 46. 
84 The President is not authorized to direct a surplus of an appropriation for the 
Winnebago Indians to be transferred to meet expenses in the Department of 
the Interior for which the appropriation is inadequate, or for which none had 
been made. Advice^ 90. 

4. The President has no authority to allow the claim of Colonel J^ M. Creeey 

for disbursements made by him in organudng a regiment of volunteers during 
the war with Mexico under the authority of Major General Gaines. Col. 
Creseif'a case, 102. 

5. The decision of the President in the case of Gen. Gratiot, t defaulter to the 

government, cannot now be reviewed. Advice, 234. 

6. Where several midshipmen had been dismissed by the sentence of a naval 

court-martial, which was approved by President Taylor, who afterwards re- 
considered his approval and announced his dermination to restore them, but 
failed to do so before his death, it is within the competency and power of the 
present Executive to restore them to their former rank In the navy, provided 
it can be done without increasing that class of officers beyond the number 
limited by law. Advice, 259. 

7. The authority conferred upon the President in relation to transfers of appro* 

priations from one head of expenditure to another extends to entire appro- 
priations. Advice, 273. 

8. The President is under no official obligation to interfere with the disputed 

question as to the legal effect of a decision of a former Secretary of the 
Treasury, concerning the extent of the grant of land on the Des Moines 
river to Iowa. Case of Fellows Sr Co., 275. 
0. The interference of the President with the performance of the particular duties 
assigned by law to subordinate officers, either on the ground of correcting 
errors or supplying omission«i, would, in general, be not only injudicious, 
but it would involve him in an invidious task, that would occupy his whole 
attention, and leave him no time for higher official duties. Ibid. 
10. Although it is the duty of the President to take care that the laws are faith* 
fully executed, it is not, in general, judicious for him to interfera v\ ith (he 
functions of subordinate officers further than to remove them for any neg- 
lect or abuse of their official trust Talmadge's case, 287. 

II. He has no proper authority to employ counsel, at the expense of the govern- 

ment, to advise, protect, and defend the marshal of the southern district of 
New York in cases arising under the fugitive slave law. Ibid, 
12. The President of the United States is not only invested with authority to re- 
move the Chief Justice of the Territory of Minnesota from office, but it is 
duty to do so if it appear that he ia incompetent and unfit for the place. 
Goodrich's ease, 288, 
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PRESIDENT (Qmiinued.) 

13. That the President has the constitutional power to remove ciTil officers ap* 

pointed and commissioned by him, by and with the advice and consent of 
the iBenate, where the constitution has. not otherwise provided by fixing the 
tenure during good behavior, has been long since settled, and the same has 
ceased to be a subject of controversy or doubt Ibid. 

14. The power is reposed in the President in order that he may enforce the eze* 

cution of the public laws of the country through the agency of competent 
and &ithful subordinate officers. Jbid. 
16. By the act of 27th February, 1851, it was provided that all Indian treaties 
thereafter negotiated should be negotiated only by such officers and agents 
of the Indian department as the President should designate for that pur- 
pose. Advice, 305. 

16. It is the duty of the President to appoint a committee of five persons from 

the ** old settlers " to act in conjunction with an agent of the United States 
to identify the Cherokees who emigrated west of the Mississippi prior to 
the treaty of 1835, and such identification must be made befjre the money 
appropriated to those Indians by the act of September, 1850, can be dis- 
tributed. Advice^ 320. 

17. The general power to pardon, conferred upon the Presidtot, includes the 

power to pardon conditionally, or to commute to a milder punishment that 
which has been adjudged against the ofiender. Caae of See-see-sah-ma^ 
368. 

18. 'Where the condition is such that the government has no power to carry it into 

effect, the pardon will be in effect unconditioaal. i6u/» 
PRINTING, PUBLIC. 

1. The act of 3d March, 1846, concerning the advertising which the heads of 
departments and bureaus are required to do, does not entitle the National 
Era, a weekly newspaper, to any part of the printing. Advice, 144. 
S. The clause permitting a third paper to be selected, requires that the publica- 
tions therein shall be made equal to the others as to frequency. Ibid, 
8. The three daily papers publisheid in Washington having been selected for the 
purpose, the law has been fully complied with, and the claim of the pro- 
prietor of the National Era cannot be sustained. Ibid* 
PRIZE AGENTS. 
See Prizes. 
PRIZES. 

1. The act abolishing the office of prise agent, and requiring all incumbents 

thereof to deposite all moneys in their hands in the treasury of the United 
States, divested prise courts of all power to distribute prize-moneys^ and re- 
lieved the agents of all responsibility to comply with their orders directing 
distribution made subsequent to the passage of the law. Rogers a ease, 142. 

2. Where a prize agent refuses to deposite certain prize moneys in the treasury, 

in conformity with the act of March 3, 1849, on pretence that the act is not 

applicable to the caae, and an Attorney General has decided that he ought 

to make the deposite, it is proper to institute proceedings in the prize court 

to compel a compliance with the law. 
PUBLIC GKOUNDS. 

See Wasmihovoit. 
PUBLIC LANDS. 

See Lauds. 
PUBLIC MINISTERS. 

See MiNisTEBs. 
PUBLIC PRINTING. 

See Primtino. 
REGISTERS OF VESSELS. 

1. Masters of American vessels entering foreign ports wher^ there shall be an 

American consul, and remaining so long as that, by the local regulations^ 
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they are required to enter, and afterwrardB to clear in regular form, are re- 
quired to deposite their registers, dec, with such consul, irrespective of the 
purpose for which the port shall have been entered. Advice, 161. 

RESTORATION. 

See PnxBiDXiTT. 

SALARIES. 

See CoMPBvaATioB'. 

SALVAGE. 

1. The ofiicers and crew of a Teseel in the naval marine service of the United 
States are entitled to salvage for saving a French ship whilst on the rock of 
£1 Riso, near the anchorage of Anton Lizardoj the objection that govern- 
ment vessels are not thus entitled being invalid. Ceue of the Eugenie, 116. 
3. The rule is universal in the United States, that salvage rendered by the naval 
marine is to be compensated in like manner as that rendered by the private 
marine. Ibid. 

SHIPMASTERS. 

1. Masters of American vessels entering foreign ports where there shall be an 
American consul, and remaining so long as that, by the local regulations, 
they are required to entA*, and afterwards to clear in regular form, are re- 
quired to deposite their registers, dec., with such consul, irrespective of the 
purpose for which the port shall have been entered. Advice, 161. 

SLAVES, EXTRADITION OF. 

1. The provisions of the bill, commonly called the fagitive slave bill, and whidi 

Congress have submitted to the President for his approval anil signature, are 
not in conflict with the provisions of the constitntlon in relation to the writ 
of habeas corpus. Advice, 264. 

2. The expressions used in the last claose of the sixth section that the certificate 

therein alluded to "shall prevent all molestation" of the persons to whom 
granted, ^ by any process issued," dn%, probably mean only what the act of 
1793 meant by declaring a certificate under that act a sofficient warrant for 
the removal of a fugitive; and do not mean a suspension of the writ of 
habeas corpus. Ibid. 

3. There is nothing in the act inconsistent with the oonstitution, nor which is 

not necessary to redeem the pledge which it contains, that fugitive slaves 

shall be delivered upon the claim of their owners. Ibid. 
SQUADRONS. 

1. The Secretary of the Navy has aathority to arrange with Baring Brothers dc 

Co, of London, for the payment of the drafts of disbuzaing offieen attached 

to foreign squadrons. Advice, 218. 
STEAMERS. 

1, Contracts for building iron steamers at Ptttobnrg, and furnishing engines 

therefor, are to be construed according to their obvious meaning, independ- 
ently of any antecedent contract between the same parties, and to any 
orders, written or verbal, any officer of the United States may have given 
concerning them, before they were entered into. Advice, 170. 

2. Congress having contemplated the constinction of five steamers for the mail 

service, and having authorized advances to be made therefor only upon 
each of them after launch, and the contractors having received the rate- 
able proportion of the amount upon those afioat, no further advances can be 
made until the other shall have been launched. Advice, 245, 258. 
8. The contract for transporting the mail in steamers ought to be in proportion 
■ to the service perforaied. Admee 271. 
STOCKS. 

1. Where certificates of United States stock, with coupons of interest attached 
transferrable by delivery, have been lost, it is impossible for the Secretary of 
the Treasury to issue any other security which would be truly its represent* 
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ative or substitate, without t legislative act authoriong what, in aadi < 
would be equivalent to the iflsue of new stock. Advice, 66. 

2. But, in case of the total destruction of certificates, it is competent for the Sec- 

retary of the Treasury to furnish the holder, at the time of the destruc- 
tion thereof, with new evidence of his claim upon the government JhidU 

3. A valid transfer of certificates of coupon stock issued under the 2d section of 

the act of March 31, 1848, may be made by an endorsement in blank — the 
object of that part of the section referring to coupons being to enable the 
certificates to pass by delivery. Advice, 100. 

4. Although the purpose would have been, perhaps, better effected had they been, 

on their face, payable to the bearer, the omission does not place them under 
the provisions of the 1st section, allowing transfers only on the books of 
• the treasury. Ibid. 

SURETIES. 

1. The sureties of the marshal of the district of Georgia, whilst it comprised the 

State, continued liable for his acts as marshal of both districts after the for- 
mer was divided. Advice, 06. 

2. The sureties of a receiver of public moneys appointed by the President during 

a recess of the Senate, are liable for all the^noneys received by him up to 
the end of the succeeding session of the Senate, in cases where the receiver 
shall not have previously given a new bond as required by law of officers 
nominated to and confirmed by the Senate whilst holding under a tempo- 
rary appointment. Advice, 291. 

3. The sureties of a receiver of public moneys (who shall have been acting under 

a temporary appointment) appointed by and with the advice of the Senate, 
are liable for all moneys in his hands on the day of the giving of theb bond, 
and which he may subsequently receive, to the extent of its penalty. Ibid. 

4. If there be an interregnum in the security for the performance of the duties of 

the office of receiver of puUic moneys, appointed during a recess, and sub- 
sequently nominated to and confirmed by the Senate, by reason of his ne- 
glect to give a new bond upon his second appointment until after the ad- 
journment of the Senate, neither the surities in the first nor second bond are 
liable for the moneys by him received during that period. Ibid. 

5. But, under the circumstances, the account of the receiver should be made out 

for suit up to the end of the session ot the Senate next succeeding his tem- 
porary appointment, against the sureties in the first bond; and all moneys 
received by him subsequent to that date, should be charged in account for 
suit against the sureties m tiie second bond, that the whole matter may be 
^ brought up for judicial determination. Ibid. 

SURVEYORS. 

. 1. Where a surveyor of the port of Cincinnati neglected to collect certain duties 
properly certified by the collector at New Orleans as due and payable there 
in cash, but permitted the goods upon which they were chargeable to be 
delivered to the importers, he only retaining their bonds, taken pursuant to 
the act of 2d March, 1831, and afterwards being found in default at the 
treasury for such duties, was superseded in office, and a portion of such du- 
ties subsequently collected and paid into the treasury by the successor, to 
whom the bonds were turned over, and the question as to whether either 
and which of the two surveyors are entiUed to be credited with commissions 
on the moneys thus collected, having arisen — nscinxn, that tiie delinquent 
surveyor is not, but tiiat his successor is, entitied to the commissions estab- 
lished by law upon the duties thus collected and paid over. Advice, 278. 
2. Commissions on customs were intended as a compensation for a fiuthful per- 
formance of the duty of the officer collecting Uie revenue, and are not due to 
an officer who has not collected nor received such revenue, but who, in vio- 
lation of his duty, devolved its collection on his successor. Ibid. 
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TAXATION. 

1. As Congren have exdorive jariBdictioD over all places puichaaed by tlie con- 
BCDt of the legifliataie of the State in which the same shall be, for the erec- 
tion of fortsy magazines, arsenals, dock yards, and other needfol buildings, 
it follows that no State can have, or can give» any authority to tax them. 
Advice, 316. 

TRANSFERS OF APPROPRIATIONS. 

1. The President is not authorized to direct a suiplus of an appropriation for the 

Winnebago Indians to be transferred to meet expenses in the Department of 
the Interior, for which no appropriation has been made^ or which, if made, 
is inadequate. Adviee^ 90. 

2. Nor can the head of the department find sufficient authority in the act of 26th 

August, 1842, to authorize him tp make such a transfer. Ibid, 

3. The power given by that act is limited to transfers within the same bureau, 

and to appropriations for such objects aa are enumerated in its 22d section. 
Ibid. 

4. The head of a department is authorized, by the 2dd section of the act of 26th 

August, 1842, to transfer the surplus of an appropriation for one or more 
objects of expenditure to supply the deficiency of any other item of appropri- 
ation in the same department or office. Advice, 273. 

5. The 23d section of the said act is not a temporary, but a permanent enact- 

ment, and limits transfers by the heads of departments to the surplus of ap- 
propriations, whilst tiie power conferred upon the President extends to en- 
tire appropriations. Ibid, 

6. This opinion was given in approval of an elaborate argument of the First 

Comptroller of the Treasury, wherein the subject of executive authority 
over appropriations for the difierent objects of expenditure is fully discussed. 
Ibid. 

7. The 23d section of the act of 26th August, 1842, is a permanent enactment, 

and authorizes the transfer and application of the surplus of appropriations, 
standing to the credit of the War Department, to supply the deficiency of 
appropriation for preventmg and suppressing Indian hostilities. Advice, 
274. 

8. The third section of the act of the 20th of August, 1845, authoriaes the transfer 

and application of the surplus of appropriations, standing to the credit of the 
War Department, and not transferred by the Secretary of the Treasury to 
the general account of moneys not appropriated, to supply the deficiency of 
the appropriation for preventing and sappressmg Indian hostilities. Ad" 
vicf^ 282. 

9. And such transfer will not conflict with the first article, eighth section, and 
. twelfth paragraph of the constitution of the United States, nor with the 16th 
' section of the act of 3d March, 1796. Ibid. 

TREATIES. 

1. The act of Congress to carry into efibct certain provisions in the treaties be- 

tween the United States and China, and the Ottoman Porte, giving certain 
judicial powers to ministers and consuls of the United States in those coun- 
tries, not having designated any particular place for the confinement of 
prisoners arrested for crime, the same is left for regulation under the 6th 
section, or, in the absence of any such regulation, to the discretion of the 
acting functionary. Advice^ 67. 

2. By the act of 27th February, 1851, it was provided that all Indian treaties 

thereafter negotiated should be negotiated only by sudi officers and agents 
of the Indian department as the President should designate for that purpose. 
Advice, 304. 

3. The act applies as well to treaties anthorized to be negotiated, but not con- 

cluded at the date of its passase, as to those not then authorized. It per- 
emptorily required all Indian tteaties thereafler to be made to be negotiated 
by the agents and officers designated liy the law. Ibid, 
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4. Claims upon the government for injuries sostained by SpaniBh officers and 
individual Spanish inhabitants^ during the military operations of the Ameri- 
can army in Florida, preferred under the 9th article of the treaty between 
the United States and Spain, are required to be established judicially; yet 
the acts of Congress, passed to carry that article of the treaty into effect, 
do not make the decisions of the judges of the superior courts at St. Au- 
gustine and Pensacola conclusive in respect to them. AdmeCf 833. 

WASHINGTON CITY. 

1. The inspectors of the penitentiary in the dty of Washington liave, notwith- 

standing the authority conferred on the warden by the act of 25th Feb- 
ruary, 1831, the responsibility and doty of a general superintendence and 
management of the institution; and it belongs to them to limit the number 
of subordinate officers and servants, and to r^^ulate their salaries. Advice, 
128. 

2. The aotof 1820 pledged the proceeds of sales of public lots in the dty of 

Washington to the payment of certain expenses to be incurred by the cor- 
poration in the making of certain improvements; wherefore, the funds in 
the treasury derived from that source should be applied to reimburse certain 
advances made by the corporation, notwithstanding the act of May 17, 1848. 
Advice, 161. 
8. It cannot be reasonably supposed to have been the intention of Congrev to 
have made a different disposition of the fond, upon the ialth of which in* 
provements had been made. Iind4 
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